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TERMS OF REFERENCE 

TERMS OF REFERENCE 

INQUIRY INTO CHILDREN'S ADVOCACY 

That the Standing Committee on Social Issues inquire into and report on: 

1. the degree to which the needs of children throughout New South Wales are being 

effectively advocated for and promoted in the areas of health, education, law and 

justice and care and protection; 

2. The adequacy of the organisation and co-ordination of existing agencies responsible 

for children's advocacy such as the NSW Ombudsman, the NSW Child Protection 

Council, the Official Visitors program, the Community Services Commission, the· 

Health Care Complaints Commission, and the National Children's and Youth Law 

Centre; and 

3. The adequacy of current mechanisms for redressing of children's grievances. 
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FUNCTIONS OF THE 
STANDING COMMITTEE ON SOCIAL ISSUES 

The functions of the Standing Committee on Social Issues are to inquire into, consider, 
and report to the Legislative Council on: 

• any proposal, matter or thing concerned with the social development of the people 
in all areas of New South Wales; 

• the equality of access to the services and benefits including health, education, 
housing and disability services provided by the Government and non-Government 
sector to the people in all areas of New South Wales; 

• recreation, gaming, racing and sporting matters; and 

• the role of Government in promoting community services and the welfare of the 
people in all areas of New South Wales. 

OPERATIONS OF THE COMMITTEE 

Matters for inquiry may be referred to the Committee by resolution of the Legislative 
Council, a Minister of the Crown, or by way of relevant annual reports and petitions. The • 
Committee has the legislative power to: 

• summons witnesses; 

• visits of inspection within Australia; 

• call upon the services of Government organisations and their staff, with the consent 
of the appropriate Minister; 

• accept written submissions concerning inquiries from any person or organisation; 
and 

• conduct hearings. 
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FOREWORD 

CHAIR'S FOREWORD 

Ths Report represents the results of a lengthy Inquiry into aspects of Children's Advocacy 
in New South Wales. All of the submissions and witnesses who appeared before the 
Committee were unanimous in their view that children's advocacy in this state is 
inadequate. The advocacy that does exist is ad hoe, inconsistent and lacking in a 
coordinated approach. All seven members of this Committee concurred with this view. 

Advocacy for children is about systems and individuals recognising the rights and needs 
of all children and young people and responding to those rights and needs. It also involves 
allowing children and young people to have a say in decisions that are likely to affect them. 

Children's advocacy is not about undermining the role of parents and families, nor is it 
about denying children the fact of childhood and their need for protection. It is about 
taking a proactive approach to ensure that all children have the opportunity to reach their 
full potential as human beings. As the Committee found during the Inquiry, parents can 
often be a child's most powerful advocate. Improving advocacy for children then, allows 
both children and parents greater access to the processes of government which directly 
affect children's daily lives. 

In the more narrow sense advocacy is also about providing children with quality individual 
advocates to ensure that they have the right of equal access to the law and the processes 
of government, which is demanded by adults. 

During this Inquiry, the Committee identified certain groups of children and young people. 
who are most in need of effective advocacy. These include children who have been 
neglected or abused, who are in the care and protection system, or who are from poor, 
minority or marginalised communities. These children, having been denied effective adult 
advocates and having been ignored by "the system", represent some of the most powerless 
and vulnerable members of the community. 

This Report aims to address the situation of so many of these children. The 
recommendations, which include establishing an Office of the Status of Children and 
Young People, directly responsible to the Premier, and independent services to be known 
as the Children's Advocacy Network, aim to ensure that children's rights and needs are no 
longer overlooked or their voices ignored. It is hoped that once the recommendations are 
implemented, there will no longer be a need for further Inquiries dealing with this issue. 

I am extremely grateful to ,;ny Parliamentary colleagues on the Committee for their 
patience and skill in dealing with what was sometimes a complex yet challenging Inquiry. 
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FOREWORD 

My thanks are also due to the Committee Secretariat. Committee Director, Dr Jennifer 
Knight, contributed significant portions of the Report before taking maternity leave. 
Acting Director, Alexandra Shehadie took over the role of coordinating the Inquiry process 
and the production of the Report and was assisted greatly by Senior Project Officer, Glen 
Baird. Heather Crichton assisted in the early stages of the Inquiry. Committee Officer, 
Jane Millett, was invaluable in her thorough and meticulous collation of Committee 
documents and in the entire formatting of the Report. I would also like to thank my 
Research Assistants, firstly Julie Langsworth, and later, Tanya van den Bosch, whose 
research, writing and editorial assistance were fundamental to the final production of this 
Report. 

I strongly commend this Report to the Government. 

THE HON. ANN SYMONDS, MLC 
Committee Chair 
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EXECUTNE SUMMARY 

EXECUTIVE SUMMARY 

In August 1995, the Legislative Council Standing Committee on Social Issues received a 
reference from the Minister for Community Services to inquire into aspects of Children's 
Advocacy. In particular, the Committee was asked to examine the effectiveness of 
advocacy in relation to key policy areas, n,1-mely, health, education, law and justice and 
care and protection. It was also required to consider whether children's needs were being 
met and promoted adequately by existing organisations and agencies responsible for 
children's advocacy in New South Wales. This Report represents the results of that 
Inquiry. 

Extensive research was undertaken during the course of the Inquiry. Submissions were 
received from 64 individuals and organisations, and 71 briefings were held. The 
Committee heard evidence from 72 witnesses, and travelled to Taree and Kempsey in 
order to ensure that issues relating specifically to rural and Aboriginal children were 
addressed. The Committee met with 55 children during visits made to schools and pre­
schools: The Committee Chair and Acting Director undertook a study tour to England, 
Sweden, Denmark and the United States to examine international models of children's 
advocacy. 

Submissions and evidence received by the Committee on the issues of health, education, 
law and justice and care and protection overwhelmingly demonstrated community concern 
about the inadequacy of advocacy for children in New South Wales. The information 
gathered also explored the adequacy and co-ordination of existing agencies responsible for 
children's advocacy. Based on all this information and research, the Committee 
formulated its recommendations for children's advocacy in New South Wales. 

Chapter One of the Report provides an overview of the issue of children's advocacy, 
including defining the term and dispelling common misconceptions. The Committee 
emphasises that advocacy involves more than providing a complaints mechanism for 
individuals with grievances: it also promotes the special needs of children, both as 
individuals and as a group. This can include seeking to resolve problems for individuals, 
to influence policy decisions and legislation impacting on children, and to alter the 
framework in which such decisions are made to ensure that the needs and views of children 
are taken into consideration as a matter of course. 

Among the community there is often the fear that improving children's advocacy and 
acknowledging the rights of children would have the effect of undermining the importance 
of the role of families and parents, and of driving a wedge between children and their 
parents. The Committee rejects this notion, and feels that ensuring that children's voices 
are heard does not cause discord, but rather airs opinions· that are already held and can 
empower both children and their families. The Committee also recognises that the vast 
majority of children are raised in a nurturing environment conducive to satisfactory 
development and that their parents can be their most powerful and effective advocates. 
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EXECUTIVE SUMMARY 

The Committee also looked at previous proposals for children's advocacy by various 
government agencies and community groups, and notes that, although there have been 
some recent moves acknowledging the needs of children, government responses to the 
recommendations of reports have so far been inadequate. In fact, Australia's obligations 
under the United Nations Convention on the Rights of the Child, which it ratified in 
1990, have not been met. 

Chapter Two presents international and Australian models of children's advocacy. The 
Report examines children's advocacy in Sweden, Norway, Denmark, England, the United 
States and New Zealand, as well as looking at the systems which currently exist in the 
Australian Capital Territory, Queensland and South Australia. 

In Chapter Three, the situation of children in the care and protection system is examined. 
The Committee found that children in care are amongst the most vulnerable, powerless 
and silent members of the community. As a group, they are the most in need of improved 
advocacy. For many children, the process of being placed in care is very damaging, both 
physically and emotionally, with many children in care being abused, becoming homeless, 
dropping out of school, misusing drugs and alcohol, and entering the juvenile (and later 
adult) justice systems. Continued budget cuts have severely reduced the effectiveness of 
the care system and support services. 

Recommendations made by the Committee to ensure that the needs and interests of 
children in the care and protection system are met include· calling for the immediate 
implementation of provisions of the Children (Care and Protection) Act 198 7 relating to the 
establishment of Boards of Review, amending that Act to oblige the Boards to undertake 
annual reviews of ALL children in care, and ensuring that annual reports on the processes 
and outcomes of the Board's decisions are tabled in Parliament. Further recommendations 
are made seeking to improve services and support for disabled children and their • 
involvement in decision making. The Committee also felt that the adequacy of support 
for young people leaving care provided by Leaving Care Centres needs to be assessed in 
three years time. 

Chapter Four examines children's advocacy in relation to law and justice. Children's 
involvement in the juvenile justice system, as witnesses in prosecution cases involving 
assaults, and as parties to family law proceedings are discussed in this Chapter. The 
Committee found that in all these areas, advocacy for children continues to be inadequate 
and inferior to that provided for adults. 

The Committee makes a number of recommendations, many of which are drawn from the 
earlier Committee report, Juvenile Justice in New South Wales. Among them are that within 
the New South Wales Legal Aid Commission an appropriately resourced and staffed 
special Children's Section be e~tablished, whose solicitors undertake matters in relation to 
juvenile justice and care and protection. It also recommends that the duty solicitor and 
social work scheme at Cobham Children's Court be expanded to other Children's Courts 
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EXECUTIVE SUMMARY 

throughout New South Wales. The Children's Section should also coordinate and monitor 
a scheme whereby children's solicitors travel on circuit to country areas where there are no 
specialist Children's Court or specialist children's solicitors. 

The Committee would like to see a wide range of practitioners attracted to the Children's 
Court jurisdiction. There needs to be developed within that jurisdiction a wide body of 
case law. Accordingly, it recommends that the Children's Court jurisdiction be elevated 
to that of the District Court. 

The Committee makes a number of observations in relation to the difficulties experienced 
by child witnesses in sexual or physical assault cases. It notes that the court structure and 
procedures are largely set up for adults. The Committee supports the introduction of the 
Crimes Amendment (Children's Evidence) Bill 1996 which allows, among other things, children 
giving evidence in criminal or civil proceedings arising from a personal assault (including 
sexual and physical assault), or in proceedings involving the making of an apprehended 
violence order, to give that evidence by means of closed-circuit television facilities or 
similar technology. 

The Committee strongly supports the separate representation of children in family law 
proceedings. However, as the Chapter notes, it is concerned that the current funding to 
the Legal Aid Commission may prevent this from occurring. The Committee therefore 
recommends that the Legal Aid Commission quarantine an appropriate percentage of 
available funds to ensure that children are provided with adequate legal representation in 
family law proceedings. 

Chapter Five examines the effectiveness of advocating for and promoting the needs of 
children in the area of health, including mental health. The· Committee found that . 
traditionally, the health needs of many children and young people have been unmet. 
Inadequacies in children's health facilities include the limited numbers of children's 
specialists in various fields, low immunisation rates, the inferior health of children from 
lower socio-economic backgrounds and the appalling state of Aboriginal children's health. 
The Committee also found that Australia's obligation to consider the views of the child 
when making decisions about the child, as set out in the United ~ations Convention, has 
not been adhered to in relation to health. 

The Committee has made several recommendations to improve children's health and their 
status within the health system. The Committee notes that the Minister for Health has 
just announced the development of child health policy which it hopes will assist in 
overcoming many of the problems identified in this· chapter. 

Chapter Six looks at children's rights and advocacy in the education system. Schooling 
takes up a large part of an individual's childhood, and his or her experiences within the 
educational system have a significant impact op. later life. A key issue that was raised by 
students themselves was their right to be invoived in decision-making. The Committee 
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feels that children should have input into their educational environment, as required under 
the United Nations Convention on the Rights of the Child, and heard that progress was 
being made on this front through Student Representative Councils and involvement in 
school discipline policies. 

Children's access to counsellors is another issue that the Committee felt to be important. 
The Committee is concerned that there are still insufficient numbers of experienced and 
adequately resourced counsellors to allow students to receive effective and confidential 
counselling, particularly in rural areas. 

Discipline within schools well illustrates the need for advocacy. Many of the submissions 
and evidence received by the Committee were critical of the current use of suspension, 
exclusion and expulsion policies in schools. The Committee believes that improved 
advocacy is required for students facing disciplinary action at school. The continued 
discrimination suffered by Aboriginal and non-English speaking background students in 
schools was of concern to the Committee, including their over-representation as subjects 
of disciplinary action. The Committee recommends that the Minister for Education take 
action to ensure that Aboriginal and non-English speaking background students are not 
unfairly discriminated against in disciplinary procedures, including ensuring access to 
counselling support and the involvement in disciplinary proceedings of a support person 
such as a youth or community worker. 

Other issues which the Committee believes require urgent attention by the Minister for 
Education are: the informal exclusion of young homeless people from schools, the 
improvement and strengthening of complaints procedures, and a review of the Special 
Education Policy to consider increasing the inclusion of students with disabilities. 

The Committee recognises that child care programs provide a unique opportunity to 
support families in their caring roles, and that it is imperative that governments provide 
continued support for high quality, affordable community based child care services. 

In relation to Out of School Hours Care, the Committee believes that there are insufficient 
care programs for out of school hours care and is concerned that s-µch care is not currently 
regulated. The Committee calls upon the Minister for Community Services to regulate 
OOSH care providers. 

Chapter Seven assesses the adequacy and co-ordination of existing agencies responsible for 
children's advocacy in New South Wales. The agencies examined are: the New South 
Wales Ombudsman, the New South Wales Child Protection Council, the New South 
Wales Child Advocate, the Official Visitors program, the Community Services 
Commission, the Community Services Appeals Tribunal,- the Health Care Complaints 
Commission, the Guardianship Board, the National Children's and Youth Law Centre, 
and the Youth Branch of the New South Wal~s Cabinet Office. 
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The Committee believes that the plethora of agencies working on behalf of children has 
led to a piecemeal and unco-ordinated approach to children's advocacy. The Committee 
is also concerned that the approach of agencies is reactive, and relies on complaints being 
made by children, their parents or community members before action is taken. It also 
found that a number of agencies do not have a child-oriented focus, limiting their access 
to children and young people. A number of recommendations are made in relation to the 
appointment of Youth and Children Liaison Officers to certain government agencies to 
develop a more child-oriented approach. 

Alternative models of children's advocacy are presented in Chapter Eight. The Committee 
maintains that advocacy for children needs to be put in place at both the systemic and 
individual levels. Advocacy must be proactive, rather than simply reacting to immediate 
crises, and it must cover all policy sectors and portfolios. 

The Committee has made a number of recommendations to improve the efficiency and 
effectiveness of children's advocacy. The key recommendations are: 

• that the Premier urge the Prime Minister to create the position of Children's 
Commissioner within the Human Rights and Equal Opportunity Commission to 
ensure that governments meet their obligations arising from the United Nations 
Convention on the Rights of the Child; 

• that an Office of the Status of Children and Young People be established within the 
Premier's Department, incorporating the existing New South Wales Child 
Protection Council, the New South Wales Child Death Review Team and the 
Youth Branch in the New South Wales Cabinet Office. The objectives and 
activities of this Office would include advising the government on relevant law . 
reform and policy options, liaising with other relevant agencies, conducting 
research, and establishing and maintaining a database of information on the needs 
of children; 

• that individual advocacy be improved through the establishment of a state-wide 
Children's Advocacy Network which would assist children ~d young people in the 
areas of law, housing, education, health and social security. The Committee 
recommends that there be initially twenty workers in the Network, and that each 
service be located in areas of need; 

• that adequate peer advocacy be ensured through the establishment of a committee 
of children and young people, called the Article 12 Committee (as based on Article 
12 of the United Nations Convention on the Rights of the Child). This committee 
would meet to discuss relevant issues and provide advice to agencies and 
departments on matters affecting children and young people. 
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RECOMMENDATION 1 

That the Minister for Community Sexvices ensure that case workers always 
conduct private discussions with children in foster care in addition to any 
discussions that they may have with foster carers. 

RECOMMENDATION·2 

That the Premier augment the resources of the 24 hour advice and referral 
setvice provided by the Kids Help Line to ensure that children, particularly 
those in care, have an effective information agency. 

RECOMMENDATION 3 

That the Premier instruct the Minister for Community Sexvices to: 

• establish Children's Boards of Review, as set out in Part 7 of the 
Children (Care and Protection) Act 198 7, forthwith, by having that Part 
of the Act proclaimed immediately; 

• amend Part 7 of the Children (Care and Protection) Act 198 7, following 
the report of the Legislative Review Working Team, to oblige the 
Boards to undertake annual reviews of all children in care; 

• ensure that annual reports on the processes and outcomes of the • 
Boards' decisions and placement issues are tabled in Parliament, with 
due regard for confidentiality. 

RECOMMENDATION 4 

That the Minister for Community Setvices, Minister for Aged Sexvices and 
Minister for Disability Services ensure the needs of children with a disability 
and their families are met by a Children's Policy for: 

• a range of support options for the care of these children, including 
adequate respite care; 

• on-going family involvement with disability sexvices; 

• the development of forms of shared care to promote the interests of 
these children and reduce the'4ncidence of children with a disability 
becoming state wards; and 
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• a recognition of the individual needs of children, and the need to 
involve them in decision-maldng. 

RECOMMENDATION 5 

That the Minister for Community Services review in three years the 
operation of Leaving Care Centres and regional teams of leaving care workers 
to assess the adequacy of support for young people leaving care. 

RECOMMENDATION 6 

That the Attorney General establish within the Legal Aid Commission a 
Children's Section, which is adequately resourced and staffed, to undertake 
matters in relation to juvenile criminal matters and care and protection 
matters throughout New South Wales. That Section shall be staffed with 
both solicitors and social workers. 

RECOMMENDATION 7 

That the Children's Section proposed in Recommendation 6 establish, 
coordinate and monitor a children's duty solicitor and social work scheme, 
as currently operates at Cobham Children's Court, for all specialist 
Children's Courts throughout New South Wales. 

RECOMMENDATION 8 

That the Children's Section proposed in Recommendation 6 establish, . 
coordinate and monitor a scheme whereby children's solicitors and social 
workers travel on circuit to country areas where there are no specialist 
Children's Courts or specialist children's solicitors. 

RECOMMENDATION 9 

That the Children's Section proposed in Recommendation 6 establish, 
coordinate and monitor an expanded legal service for children in all 
detention centres throughout New South Wales. 

RECOMMENDATION 10 

xvi 

That the Children's Section proposed in Recommendation 6 establish, 
coordinate and monltor a training and education program for all solicitors 
participating in the Children's Court duty solicitor scheme on issues relevant 
to the needs of the clients that they.,~re to represent and that such training 
and education be ongoing throughout their time on the roster. 
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RECOMMENDATION 11 

That the Attorney General extend funding to Community Legal Centres so 
that broad-based legal advocacy on a range of issues can be provided to 
children and young people throughout New South Wales. 

RECOMMENDATION 12 

That the Attorney General elevate the jurisdiction of the Children's Court to 
that of the District Court to increase the status of that jurisdiction. 

RECOMMENDATION 13 

That the Attorney General devise a system to expedite all cases where a child 
is the main prosecution witness in matters involving sexual or physical 
abuse. 

RECOMMENDATION 14 

That the Legal Aid Commission quarantine appropriate funds to ensure that 
children are provided with adequate legal representation in family law 
proceedings as laid down in Re K. 

RECOMMENDATION 15 

That the Minister for Health establish an outreach program for vulnerable 
families at the time of the mother's confinement. Workers of the outreach 
program would conduct regular home visits to such families until the child 
reaches five years of age. Among the tasks of the workers of the outreach 
program would be to provide advice about nutrition, child development and 
parenting skills. 

RECOMMENDATION 16 

That the Minister for Health and Aboriginal Affairs establish an Aboriginal 
Child Health Unit within the Department of Health as one means of 
addressing the unacceptable health status of Aboriginal children. (As a 
priority that Unit should examine and implement strategies to overcome the 
problems associated with poor nutrition and otitis media). 
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RECOMMENDATION 17 

That the Minister for Health review the Mental Health Act 1990 to ensure 
that it is appropriate to the needs of children. 

RECOMMENDATION 18 

That the Minister for Health investigate the most appropriate existing body 
which would provide mandatory education, training and professional 
development for: 

• health and allied professionals; 
• teachers and school counsellors; 
• psychiatrists and general practitioners; and 
• early childhood workers. 

The focus of this training shall be detection of, and early intervention in, 
mental illness as it emerges in children and adolescents. 

RECOMMENDATION 19 

That the Minister for Health introduce and implement legislation that is 
similar to the Victorian Infertility Treatment Act 1995, as soon as possible. As 
an interim measure the Minister for Health should provide guidelines 
regarding the standardised collection of relevant donor program information 
for use by public and private clinics. 

RECOMMENDATION 20 

That the Minister for Health guarantee that all records relating to donor 
insemination procedures are safeguarded and preserved when the Royal 
Hospital for Women is transferred to the Prince of Wales Hospital and that 
the 10 year rule relating to records be stayed ,in relation to donor 
insemination. 

RECOMMENDATION 21 

xviii 

That the Minister for Education require the Department of School Education 
to report on: 

• the adequacy of current numbers of school counsellors; 



RECOMMENDATIONS 

• the appropriateness of existing employment criteria which prevent the 
appointment of selected experienced psychologists without teaching 
diplomas to the position of school counsellor; 

• the conflict between student confidentiality and access to guidance 
records; 

• attitudes of students to school counsellors; and 

• possible altem.atives to school-based counselling, having regard to the 
particular needs of rural children and children who may be reluctant 
to seek assistance from counsellors within the school establishment. 

RECOMMENDATION 22 

That the Minister for Education ensure that Aboriginal students and students 
from a non-English speaking background are not unfairly targeted by 
disciplinary procedures in schools by: 

• providing adequate resources to schools with large Aboriginal and non­
English speaking background student populations to enable full 
investigation of incidents, and appropriate welfare and counselling 
support; and • • 

• advising principals to contact a nominated student advocate, such as 
a youth or community worker, to assist in any procedures for 
suspension, exclusion or expulsion, including appeal procedures, for. 
Aboriginal students or students from a non-English spealdng 
background. 

RECOMMENDATION 23 

That the Minister for Education address as a matter ~f urgency the informal 
exclusion of young homeless people from schools in New South Wales due to 
their domestic circumstances. 

RECOMMENDATION 24 

That the Department of Education revise the Complaints Procedures 
document of 27 May, 1994 to ensure: 

• the definitions of "formal" and "informal" complaints are clarified; 
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• those wishing to complain are made aware of the complaints 
procedure documents and the relevant mechanisms for complaint; 

• those making complaints are consulted regarding any decisions made 
when the matter has not been satisfactorily resolved through 
conciliation; 

• those maldng complaints receive a copy of the response from the staff 
member who is the subject of the complaint; 

• a period is specified in which a decision should be made if conciliation 
fails, together with a period in which to notify the person maldng the 
complaint of the decision; 

• a support person for a student under the age of 18 years maldng a 
complaint can assist that student in putting forward their views; and 

• the policy and procedures reflect the 1995 restructuring of the 
Department of School Education. 

RECOMMENDATION 25 

That the Minister for Education undertake a review of the Special Education 
Policy to: 

• consider increasing the inclusion of students with disabilities in 
appropriately resourced mainstream classes; and 

• review the internal appeals process undertaken when a child's 
application to attend regular classes is rejected. 

In undertaldng this review, the Minister for Education should ensure that 
community interest groups, education specialists and members of the school 
community, particularly children in mainstream classes and those with 
disabilities, are consulted. 

RECOMMENDATION 26 

XX 

That the Government provide the Office of the Ombudsman with on-going 
funding for: 

• education and publicity campaigns; 
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• liaison with peak groups providing advice and services to young 
people; and 

• the selection of staff with particular skills and interest in these issues 
to deal with their complaints. 

This would ensure that awareness of the Ombudsman's role in relation to 
complaints by young people continues to be developed. 

RECOMMENDATION 27 

That the position of the Child Advocate be deleted when the Office of the 
Status of Children and Young People is established (See 
Recommendation 31). 

RECOMMENDATION 28 

That the Minister for Community Services appoint a Children's Liaison 
Officer to the Community Services Appeals Tribunal for an initial period of 
two years to develop a publicity campaign to make children and young 
people aware of its functions and to advise the Tribunal in ma]dng its 
proceedings involving children more child-focusse~. 

RECOMMENDATION 29 

That the Government provide additional funding over two years for the 
appointment of a Children's Liaison Officer in the Health Care Complaints. 
Commission to: 

• conduct education and publicity campaigns; and 

• liaise with peak groups providing advice and services to young people. 

This would ensure that an awareness of the Health Care Complaints 
Commission's role in relation to complaints by young people is developed. 

RECOMMENDATION 30 

That the Premier urge the Prime Minister to create the position of Children's 
Commissioner within the Human Rights and Equal Opportunity Commission 
to ensure that governments meet their obligations arising from the United 
Nations Convention·on the Rights of the Child. 
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RECOMMENDATION 31 

That: 

• 

• 

• 

the Premier establish an Office of the Status of Children and Young 
People to be located within the Premier's Department and reporting 
directly to the Premier; 

the NSW Child Protection Council and the NSW Child Death Review 
Team be re-located to the Office of the Status of Children and Young 
People; and 

the Youth Branch of the New South Wales Cabinet Office be 
disbanded and/or incorporated into the Office of the Status of 
Children and Young People. 

RECOMMENDATION 32 

That the Office of the Status of Children and Young People be charged with 
the responsibility of leading government efforts to ensure that government 
and community resources create positive outcomes for children. 

RECOMMENDATION 33 

That the Office of the Status of Children and Young People be provided with 
adequate staff and resources to fulfil its role and functions independently. 

RECOMMENDATION 34 

xxii 

That the Office of the Status of Children and Young People also pursue 
specific objectives including: 

• advising the government on relevant ~aw reform and policy 
options and strategies for children and young people; 

• participating in the budget development process; 

• liaising regularly with, and gaining input from, government and 
non-government agencies and a broad cross-section of children 
and young people on issues and policies relevant to the needs 
and interests of children and young people; 

• conducting ongoing res?rch and inquiries into areas affecting 
children and young people; and 
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• establishing and maintaining a data-base of information 
regarding the needs of children throughout the State. 

This should ensure a whole of government approach to the delivery of 
programs for children and young people. 

RECOMMENDATION 35 

That the Office of the Status of Children and Young People regularly meet 
and consult with the following independent bodies and agencies: 

• the Children's Advocacy Network (see Recommendation 36); 
• the State Network of Young People in Care; 
• the Youth Justice Coalition; 
• the Association of Children's Welfare Agencies; 
• the Association for the Welfare of Child Health; 
• the New South Wales Council for Intellectual Disability; 
• the Juvenile Justice Advisory Council; 
• Aboriginal groups and agencies; 
• the Committee of Children and Young People (See 

Recommendation 37); 
• the New South Wales Students Representative Council; and 
• any other organisation that it deems appropriate. 

RECOMMENDATION 36 

That: 

/ 
J 

• the Premier establish a Children's Advocacy Network throughout New 
South Wales; 

• the Children's Advocacy Network be based in non-government 
agencies throughout New South Wales in are~s of disadvantage and 
where there is a high children and youth population; 

• initially there be 20 workers attached to the Children's Advocacy 
Network, augmented by teleconferencing facilities; 

• the Children's Advocacy Network be a source of independent policy 
advice to government; and 

• the Office of the Status of ,,Children and Young People convene 
conferences among the workers of the Children's Advocacy Network. 
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RECOMMENDATION 37 

xxiv 

That the Office of the Status of Children and Young People establish a 
Committee of Children and Young People for the purpose of promoting peer 
advocacy in New South Wales (based on Article 12, UN Convention on the 
Rights of the Child). 
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CHILDREN IN NEW SOUTH WALES - A PROFILE 

• There are 1,516,549 children aged under 18 years of age in New South Wales. 

• There are 32,300 Aboriginal and Torres Islander children under 18 years. 

• There are 91,356 children under 18 years from a non-English speaking 
birthplace. 

• There are 195,900 children under 18 years who live in single parent families. 

• There are approximately 10,000 homeless children and young people between 
12 and 18 years. • 

• There are 180,469 children living in poverty (nationally). 

• Over 1,500,000 children live in families dependent on social support of just 
above the poverty line. 

• There are 6,000 children in substitute care in New South Wales. 

• As at 30 June 1995 there were 2659 state wards in New South Wales. 

• Girls attempt suicide at a greater rate than boys. 

• Boys commit suicide at a greater rate than girls. 

• The suicide rate of boys in rural areas has risen substantially over the last 20 
years. 

• Aboriginal infant mortality rates are almost double the rates for all Australian 
infants. 

• As at 4 September 1996, there were 475 children in detention centres in NSW. 
[As at 12 September 1996, there were 88 children in detention centres in 
Victoria.] 

• Thirteen per cent of 15 year olds in New South Wales have left school. 

• There are 11,600 15 - 17 year olds in New South Wales seeking full-time 
employment. 

• There are 5,600 15 - 17 year olds in New South Wales seeking part-time 
employment. 
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THE INQUIRY PROCESS 

In August, 1995, the Minister for Community Services referred an Inquiry into Children's 
Advocacy to the Standing Committee on Social Issues. The terms of reference of the 
Inquiry are: 

That the Standing Committee on Social Issues inquire into and report on: 

1. the degree to which the needs of children throughout New South Wales are being 
effectively advocated for and promoted in the areas of health, education, law and 
justice and care and protection; 

2. The adequag, of the organisation and co-ordination of existing agencies responsible for 
children's advocary such as the NSW Ombudsman, the NSW Child Protection 
Council, the Official Visitors program, the Communiry Services Commission, the 
Health Care Complainty Commission, and the National Children's and Youth Law 
Centre; and 

3. The adequary of current mechanisms for redressing o.fchildren's grievances. 

During the course of the Inquiry, the Committee received 64 submissions, heard formal 
evidence from 72 witnesses, held 71 briefings and met with 55 .children during visits to 
pre-schools, public schools and secondary schools. In addition to hearing evidence at· 
Parliament House, Committee Members travelled to Taree and Kempsey on the north 
coast of New South Wales. This allowed the Committee to consider issues of particular 
significance to Aboriginal and rural children. Committee Members also travelled to 
Adelaide to gain an understanding of South Australian models of children's advocacy, and 
a Committee representative and the Acting Director undertook a study tour of England, 
Sweden, Denmark and the United States to examine international models. 

This Inquiry is unique in the sense that all submissions and evidence received by the 
Committee were overwhelmingly in favour of the need for improved advocacy for children. 
While the material differs in emphasis, there is undeniable community support for children 
to have the right to adequate care and protection, and for systems to be able to encourage 
the realisation of children's full potential as individuals. Based on all the material gathered 
for this Inquiry, the Committee considers children's advocacy to be a highly significant and 
valuable component of our society. - • 
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In undertaking this Inquiry, the Committee has been acutely aware of the vital role parents 
already play in advocating on behalf of their child. The Committee does not see the 
concept of children's advocacy and children's rights being in conflict with the role and 
responsibilities of parents and the family. The Committee acknowledges that the vast 
majority of children are properly nurtured and develop within the family structure. These 
children may have little need for other means of support or assistance. 

However, the Committee believes that communities should have a greater focus on the 
needs of all children, from all family, socio-economic and cultural backgrounds. The 
important place children have within the community should be recognised and respected. 
Apart from being nurtured and effectively parented, children may have special 
requirements in a range of areas that impact on their lives, such as education, transport 
and entertainment, and these requirements should be considered in decision-making 
processes. 

The Committee has identified various groups of children who are suffering from a lack of 
recognition of their basic rights and needs. This report has a particular focus on these 
groups. Our research has revealed that advocacy is especially needed for society's most 
vulnerable, powerless and marginalised children - that is, children who are without effective 
adult advocates: whose parents may not have the skills or training to be articulate 
lobbyists, or may be themselves under stress, or whose needs may be greater than others. 
Advocacy is particularly required for children who are abused, neglected, poor, uneducated, 
sick or disabled. It is needed for those children who have no recognised place or role in 
society. The Committee heard that there need to be some mechanisms in place that 
ensure that children's issues are consistently on the agenda so that disadvantage, injustice 
and harm are identified and, as far as·possible, prevented. 

The Committee believes all children are entitled to be heard. To ensure the education and 
development of young people to be effective participants in a democratic society, they 
should be encouraged to recognise their responsibilities as citizens from an early age. 

THE NEED FOR CHILDREN'S ADVOCACY 

Evidence to this Inquiry has indicated that possibly now, more than ever, effective 
advocacy for children is essential to protect their well-being in our community. The 
Committee notes, for instance, that there has been a 56% increase in the child abuse 
notification rate over the last three years and it now exceeds 34,000 annually (Grunseit 
Evidence - 29 November, 1996). Moreover, there has been a 40% increase in the number 
of children entering care over the past four years (O'Brien Evidence - 19 April, 1996). 
Currently, there are approxim~tely 6.,000 children and young people in formal substitute 
care (O'Brien Evidence - 19 April, 1996 ). Unemployment among young people remains 
high and there has been an increase in the numper of children living in families where one 
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or both parents are unemployed. As numerous reports have found, children and young 
people are the section of the community most vulnerable to poverty. 

The Human Rights and Equal Opportunity Commission Report, Our Homeless Children 
(1989:67), identified the tragic consequences of child poverty. In 1989, there were 
approximately 8,500 homeless 12-15 years olds in Australia over a twelve month period 
and 3,500 16 and 17 year olds at a given time, including 16 and 17 year olds at serious 
risk of becoming homeless. 

The shocking reality of youth suicide was confirmed to the Committee during its 1994 
Inquiry, Suicide in Rural New South Wales (Standing Committee on Social Issues, 1994). 
The findings of the Report of that Inquiry revealed that suicide among young males has 
increased at such an alarming rate as to elevate Australia to one of the highest positions 
for this type of death among industrialised nations. The Committee established that the 
failure of relevant authorities to enhance and encourage early detection is a contributing 
factor to the increased rate of suicide. The Committee recognises the need for improved 
advocacy for young people in rural areas, who may face bleak employment prospects and 
have limited opportunities to access higher education. 

Revelations from the Wood Royal Commission, detailing the consistent and 
systematic abuse of children whose victimisation was repeatedly silenced or ignored 
by authorities, highlight the urgent need for some system ~ be established to ensure 
that the needs of these children are constantly listened to and addressed. 

The Committee has heard that children themselves need to be involved and play a 
significant role in decision-making. This is fundamental to ensuring the effectiveness of 
any mechanism designed to guarantee that children's needs are being properly advocated. 
and promoted. 

Flekkoy ( 1991 :224) has argued that: 

The right to participate, the right to free speech, and the right to express personal 
faith and opinions do be'long to accepted, universal human rights_:··· But these rights 
are too often denied to children, which is one reason for believing that special rights 
for children are needed. . There will be little discussion about the validiry of the rights 
to survival, protection and development. These rights are somehow perceived as 
'inherent. But participation rights seem to be perceived as rights that adults will more 
or less willingly give children as they grow, either reluctantly, because it may mean 
relinquishing adult authoriry, or as rewards for good behaviour. 

The right of the child to express his or her wishes is contained in the United Nations 
Convention on the Rights of the Child. However, the Committee also appreciates that this 
right must be balanced with the age and m~turity of the child. The Committee also 
recognises that the United Nations Convention acknowledges the responsibilities and 
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duties of parents or legal guardians to provide appropriate direction and guidance in the 
exercise by the child of the rights in the Convention in a manner consistent with the 
evolving capacities of the child. 

The Committee was told on numerous occasions that children, because of their very 
powerlessness and vulnerability, require the establishment of formal mechanisms to assist 
in promoting their interests and needs and to offer them a voice in decisions that affect 
them. According to Eekelaar ( 1992:228, cited in Submission 45) for instance: 

No social organisation can hope to be built on the rights of its members unless there 
arc mechanisms whereby those members may express themselves and wherein those 
expressions are taken serious!JJ. Hearing what children say must therefore lie at 
the root of an elaboration of children's rights. No sociery will ha Fe begun to perceive 
its children as rightholders until adults' attitudes and social structures are serious!JJ 
adjusted towards making it possible for children to express JJiews, and towards 
addressing them with respect (emphasis supplied). 

Moreover, in his submission to the Committee, Dr Ferry Grunseit argues that: 

In 1992 there were 88,973 births in New South Wales. Children form a major 
group in our total population (about 27%),yet they are the last group whose rights 
are not well de.fined, even though 1vc speak of them as "Our Future" and describe 
their importance in superlatives .... Children by themselves, even in the best 
democracies, are devoid of power and have no voice and no vote. Others must 
therefore speak for them or endeavour to uphold their rights in an adult world, where 
many poweiful and vocal minorities and majorities engage the attention of the powers 
that be (Submission 35). 

CRITICS OF CHILDREN'S ADVOCACY 

It is argued by some that children do not need any separate acknowledgment of "rights" 
as such, or a separate system of advocacy because they are essentially dependent on their 
parents or guardians for guidance, judgement and care. Some critics of the concept of 
children's advocacy have argued that decisions affecting children should be primarily the 
domain of the family and that recognising the particular rights of children is to interfere 
in families in a destructive way. It has been argued, for instance, that empowering children 
will in some way allow them to "divorce their parents". Further, it has been suggested that 
children and young people lack the maturity and insight to play an active role in decision­
making and do not often know or understand "what is best for them". 

However, according to Lansdm!\IIl, in recent times, these arguments have become less 
convincing. She maintains that with our growing awareness and acceptance of abuse and 
neglect within the home there has been a greater questioning of the rights of parents 
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(1995:8). Further, she argues that we have witnessed considerable changes in the nature 
of family life with many children expected to live through periods of marriage, divorce, 
single parenthood, and possible remarriage. It is Lansdown's view that: 

A model of parents as holders of all rights and responsibilities in respect of children 
is no longer accepted as either possible or desirable. Children are beginning to be 
acknowledged as individuals who are both separate from and part of the family unit. 
This shift in thinking has resulted in the reconsideration of traditional approaches 
to child care, legal protection and service provision. The effect of these changes, 
however, has largely been to transfer responsibility from the exclusive domain of the 
family into a wider public sphere. It is still other adults with positions of statutory 
responsibility - the police, the courts, teachers, social workers, doctors - who have the 
powers to contribute to, or impose decision making in children's lives, and not the 
children themselves. Despite some changes in the legislation affecting children, they 
remain largely locked into paternalistic structures in which adults, not children, are 
the actors. Public policy as well as family life continues to restrict the rights of 
children to effective participation. 

The Committee re~ognises the role of families to nurture children, but also the potential 
for abuse and neglect. As the community has become more and more exposed to this 
abuse and neglect, there has developed an increasing recognition that just as it is 
intolerable to regard women as the chattels of men (which was once the case) children have 
to be regarded as individual human beings within the family ·context. 

PARENTS AND FAMILIES 

A number of submissions to the Inquiry and a number of witnesses who gave oral 
testimony commented that parents can often be the most effective advocates for their 
children. Hogan for instance, in his evidence, stated that: 

As a general statement, parents are usually the best advocates for their children. But 
they are let down by a lack of support, information, resources, opportunities and 
training to be good advocates for their children (Evidence - 9 November, 1995). 

Further, Ludbrook explained to the Committee in his testimony: 

Parents are the best and strongest advocates for children, and we receive more 
inquiries channelled through parents than those directly from- kids. Adults are more 
confident and know how to .find and access help (Evidence - 10 November, 
1995). 
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The Committee heard that: 

advocag, is not about dealing with families in harmful ways ... [it) is not just about 
dealing with particular needs of particular individuals, it is about how we can change 
the system to better meet the needs of individuals and families and communities 
(Hogan Evidence - 10 November, 1995). 

The Committee acknowledges that parents can and should be the best advocates for their 
children, and initiatives strengthening the role of parents in nurturing children can be of 
benefit in this regard. When families are in crisis, providing support for these families may 
often be the best way of promoting the best intetests. of children. 

However, much of the evidence presented to the Committee indicates that those children 
and young people who are most in need of effective advocacy are most often very 
vulnerable because they are estranged from their parents and families or because their 

• parents and families, themselves, being disadvantaged and marginalised, do not have the 
resources or capacity to advocate on behalf of their children. In his evidence, Dr Victor 
Nossar told the Committee: 

the pro.file of children in New South Wales is changing. We are seeing greater 
numbers of children living in families of low socio-economic class, Aboriginal, Torres 
Strait Islander families and non-English speaking families. All of those are 
situations where there is a great likelihood of significant health and development 
disadvantages, and there is ample evidence of that ... [R]elativery more children are 
now living in poverty than ever before in our community, as we have economic shifts, 
the families that have the great:est number of children in the families are in the lowest 
socio-economic spectrum . . . . Given that kind of picture, you have to ask then: Where 
are the advocates that we have at the moment for children? .... Children ... have 
to bid for resources and are not a parlicularly poweiful voice and the 
famiUes that most need those resources, the children of the poor, children of 
Aboriginal families and children of migrants are the ones least likely to be 
heard. They are the ones least likely to be heard in any of the debates for 
resources (Evidence - 29 April, 1996). 

CONCLUSION 

The Committee recognises that the widespread concern in the community that children's 
needs are not being effectively advocated for has led to this current Inquiry. The 
Committee believes that greater recognition of the government and community obligation 
to ensure that children's needs are addressed is long overdue. 
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INTRODUCTION 

Chapter One of the Report provides a background to the Committee's report by exploring 
the definition of children's advocacy and concepts associated with it. It also provides a 
historical context by examining a variety of proposals for children's advocacy, government 
responses to date, and Australia's obligations under the United Nations Convention on the 

Rights of the Child. Chapter Two reviews interstate and overseas models of children's 
advocacy. Chapters Three, Four, Five and Six examine the particular policy areas 
mentioned in the first part of the Inquiry's terms of reference: care and protection, law 
and justice, health and education. Chapter Seven looks at the adequacy and co-ordination 
of a range of agencies, including those listed in the second part of the terms of reference. 
Finally, Chapter Eight sets out the Committee's recommendations for the future directions 
of children's advocacy in New South Wales. 
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CHAPTERONE 

THE NATURE AND SCOPE OF CHILDREN'S ADVOCACY 

Children comprise approximately 26.5% of the state's population and as such form a 
significant component of our total population. Yet, as will be discussed throughout this 
Report, it is a population group that lacks a number of provisions taken for granted by 
those in older age groups - one of which is effective advocacy. 

This Chapter will examine the concept of children's advocacy. It will define the term and 
identify the importance of such advocacy. A number of features of effective advocacy will 
be identified, as will a range of different advocacy styles. Finally, the chapter will review 
past attempts to introduce or promote children's advocacy both across Australia and 
within New South Wales, discuss the response of governments to date, and examine their 
responsibilities and obligations under the United Nations Convention on the Rights of the 
Child. 

I. I WHAT IS CHILDREN'S ADVOCACY? 

To set the parameters for this study a number of key terms need to be defined from the 
outset. 

I. I. I Defining "Children" 

During the course of the Inquiry, it became evident that there is little consistency in the. 
definition of "the child" with a wide range of ages attributed to this period of life. The 
Centacare submission to the Committee noted this discrepancy and stated that "there is 
illogicality and inadequacy in present legal definitions of childhood". 

For the purpose of this study, the term "children" will be used to refer to persons from 
birth to 18 years. The terms children and young people will be used interchangeably. 

' 

1.1.2 Defining "Advocacy" 

According to the Macquarie Dictionary, advocacy is "an act of pleading for, supporting or 
recommending: active espousal" (Macquarie University, 1991:24). 

1.1.3 Defining "Children's Advocacy" 

A number of definitions of the term "children's advocacy" were brought to the 
Committee's attention during the course of the Inquiry. The Committee was warned, 
however, that advocacy for children and young people is "complex in its definitions, scope 
and provisions" (Submission 34). 
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Cashmore's submission cited Herbert and Mould's definition of children's advocacy as: 

intervention when needed services are not accessible; are not available; are not 
appropriate; are not effectively provided; or when the voice of a child is not being heard 
(Submission 45). 

Hogan (I 989:2) identified a number of definitions including: 

• giving a voice to children, speaking up/out; 

• legitimising 'their needs, perspectives and concerns; 

• facilitating access to services and programs; 

• utilising opportunities and capacities to the fullest; 

• enhancing equ.i-~ in outcomes; 

• equalising power-differentials between young people and the adults that deal 
with them; 

• seeking enforcements of rights; 

• ensuring protection against wrongs; 

• obtaining redress for wrongs; 

• making 'those who make decisions about children accountable; 

• contributing to 'the efficienry and responsiveness of laws, policies and practices; 
and 

• creating awareness of legal and service needs and issues. 

The Community Services Commission's submission defined children's advocacy as more 
than: 
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redressing grievances after the event. Advocary is to ensure that the needs and views 
of children are considered on an individual basis as well as systemically. Advocary 
has a preventative role in trying to ensure that 'the interests and the wishes of children 
are considered in all decisions wh-ich affect them (Submission 37). 
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In giving evidence before the Committee, the then Director of the National Children's and 
Youth Law Centre defined children's advocacy in terms of two approaches. The first 
approach is that the advocate acts for the child's best interest: 

in other words, the advocate is some omniscient adult who makes a judgement about 
what is best for the child and advocates strongly for that decision (Evidence - 9 
November, 1995). 

The second approach towards advocacy is based on the child's wishes and preferences and 
argues for the outcome wanted by the child. Such an approach is taken by the National 
Children's and Youth Law Centre. 

The Committee is fully aware that most people who are involved with children or issues 
affecting children will probably consider themselves to be children's advocates. However, 
it was pointed out to the Committee on several occasions that such a form of advocacy is 
not enough: 

it is ad hoe and dependent on the availabiliry, capaciry, resources, willingness of the 
adults; and it Jails to recognise the limitations of often competing interests as parents, 
service providers, bureaucrats and politicians (Hogan Evidence - 9 November, 
1995). 

Further: 

there will always be circumstances when such adults are unable to be sufficiently free 
from conflict of interest or other constraints which severely impair their abiliry to 
advocate for children (Submission 37). • 

As Hogan concludes, "there remains a significant need for avenues of independent 
advocacy" (Evidence - 9 November, 1995). 

There are many ways in which advocacy for children can and should be provided. The 
term is used throughout this Report to refer to a range of program~ and processes designed 
to assist children to be heard and their needs to be considered in the environments and 
systems in which they and their parents or carers·find themselves. 

1.1.4 Misconceptions Surrounding Children's Advocacy 

Given the nature and various functions of advocacy there are times when it may be 
confused with other activities which have features similar to advocacy. 

Advocacy is not, for example, counselling. While the advocate often spends much time in 
consultation and discussion with those req~g advocacy, the advocate is not seeking to 
treat or cure the person. Remedy and redress· is sought, but it is for a specific situation 
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rather than in response to an individual's pathology or emotional or psychological 
background. 

Similarly, there is a distinction between the functions of advocacy and those of regulating 
and complaints-handling. As the Youth Justice Coalition submission notes: 

if advocacy is simply seen as a need to ensure that young people have access to 
administrative redress through complaints mechanisms then the very cause of young 
people's barriers to social and legal justice are overlooked (Submission 34). 

While many complaints handling or regulatory bodies have a consumer protection 
function, and can advocate for consumers in a limited way - particularly at a systemic level 
- they are also required to be impartial and objective in dealing with individual 
investigations and resolution of individual complaints. The submission from the 
Community Services Commission pointed out that such impartiality restricts the ability 
of these bodies to act as advocates for children (Submission 37) 

The Committee recdgnises that effective access to complaints handling mechanisms may 
require an advocate, given that independent advocacy may greatly enhance the 
effectiveness of existing complaints and watchdog bodies for children by facilitating the 
access of children to such mechanisms and working collaboratively on systemic issues of 
concern to children. Additionally, the provision of independe1:"':t advocacy to children can 
assist in the resolution of complaints at the local level and provide (in some cases) an 
ongoing protection in preventing problems from arising by ensuring that children's needs 
and views are responded to (Submission 37). 

The Committee fully appreciates the need for complaints procedures. However, such. 
mechanisms cannot be regarded as taking the place of effective and adequate advocacy 
structures and mechanisms. 

There is an implicit assumption that children's advocacy merely means children speaking 
up. It is also about children's needs being addressed and parents and carers speaking up 
for children. 

In appearing before the Committee, the then Director of the National Children's and 
Youth Law Centre identified three misconceptions often associated with children's 
advocacy. These were that: 

• children's advocacy drives a "wedge" between a child and his or her family; 

• · children's advocacy empowers children which is somehow dangerous and will 
destabilise sociery; and 
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• children's advocacy is confrontational and results in antagonism (Evidence -
9 November, 1995). 

In the experience of the National Children's and Youth Law Centre, 21 % of inquiries 
come from parents. The Committee was informed that "the best and strongest advocates 
are parents acting on behalf of their children" (Evidence - 9 November, 1995). In 
commenting as the then National Children's and Youth Law Centre's Director, Ludbrook 
observed: 

child advocacy in no way damages or destroys family life or creates tension between 
parents and children. In the two and a half years that I have been in this job, I 
cannot recall any child wanting to divorce his or her parents, sue them for pocket 
money or take them to court. This misconception is fuelled and is trundled out to 
rubbish the concept of children's rights (Evidence - 9 November, 1995). 

The Director of the Public Interest Advocacy Centre suggested parents are sometimes let 
down by a lack of support, information, resources, opportunities and training to be good 
advocates for their children, and that "advocacy is not about intervening in families in 
harmful ways" (Evidence - 9 November, 1995). 

The Committee supports this sentiment, but notes there is a history of inappropriate 
intervention by governments in families which has not be~n in the best interests of 
children. 

The Committee also rejects the notion that advocacy for children has a destabilising effect 
on the broader society, and believes the view that children's advocacy is dangerous or 
subversive reveals a fundamental misunderstanding of the concept. 

The Committee does not accept that providing children and young people with the 
opportunity to be heard (and their parents as advocates on their behalf) should provoke 
dissension: 

provul.ing an avenue for children and young people t:o be heard doe~ not prompt conflict 
but puts into the public arena views that alrea4Y exist (Submission 34). 

The Committee also sees advocacy as a range of methods that may be used to resolve a 
matter, rather than a confrontational or antagonistic approach. 

1.2 THE IMPORTANCE OF CHILDREN'S ADVOCACY 

Children and young people are a distinct sector of society by virtue of their age. It is an 
age group which, however, brings with it limit;d skills and experience, different rates of 
maturity and levels of dependence. Children may at times find it hard to express 
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themselves, and may respond with anger and frustration. Complaints may not be 
sufficiently artiatlated to receive appropriate adult attention, and when children do assert 
their opinion they may be dismissed as being ungrateful or insolent. 

Added to these characteristics of childhood is the general agreement of child development 
experts, educationalists and psychologists that the transition through the developmental 
stage of "growing-up" is, for many children, a complex and difficult process. 

The problems experienced by children in general are accentuated for those children and 
young people who experience significant social changes, such as different patterns of 
familial arrangements; and economic changes resulting in falling living standards; and high 
levels of youth unemployment and under-employment (Hogan, 1989:3 ). 

Then there are other children who are further disadvantaged or vulnerable due to: 

• their personal circumstances such as experiencing 
se:xuaVphysicaVdomestic violence, living in poverty, living in rural 
and remote areas, having parents with a mental illness, or who are 
drug and alcohol dependent, being separated from their families, 
including being in care or detention, homeless or itinerant or 
otherwise outside the formal "care" system; and/or 

• their personal characteristics such as being very young (particularly 
under the age of one year), having a disability or a mental illness, 
being an Aboriginal or Torres Strait Islander or having a non-English 
speaking background. 

These children and young people are considered by Hogan (1989:3) to be "doubly­
disadvantaged" in terms of accessing appropriate advocacy. Such a range of factors led 
Hogan to consider children and young people to be "marginal groups" lacking direct access 
to the powers and benefits that exist in the economic, social and political spheres of 
society. 

This notion of children and young people lacking access to power and having their needs 
addressed was frequently raised during all facets of the Inquiry process. For many of those 
appearing before the Committee and making written submissions, it was the raison d'etre 
for providing advocacy services to children and young people. 

Witnesses, including representatives from the Community Services Commission, asserted 
that this powerlessness extends to children and young people not having their needs, 
wishes and rights considered, ,either individually or collectively, because: 
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or political channels available to adults; 
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• they are often dependent for their physical, .financial, social and emotional 
well-being on individuals, organisations or systems which may have conflicting 
or competing needs and interests; 

• they often lack t:he skills, knowledge or confidence to express their views, assert 
t:heir rights, negotiate far t:heir needs to be met, or seek redress when their rights 
have been infringed; and 

• t:heir needs and views are often considered to be an appendage or sub-ordinate 
to t:hose of more powerful (usual[y older) individuals such as parents, teachers, 
workers (Submission 37). 

Further, the submission continues, the notion of children's rights remains contentious in 
a society where children's rights are perceived (by some) as a threat to the rights of parents 
or other authorities, and where children in general occupy a low social status. This means 
there is a lack of community understanding and support for children's rights 
(Submission 37). 

The submission from the State Network of Young People in Care (SNYPIC) suggested that 
the powerlessness of children and young people has resulted in them traditionally having 
a very marginal role in shaping the laws and systems that_ regulate their lives. They 
claimed, for example, young people are: 

• disenfranchised until they are 18 years of age; 

• not consulted or informed about the laws and systems that affect them; 

• not active!, sought to evaluate the impact of laws and systems in any review . 
processes; 

• rarefy allowed t:he opportunity to participate in legal forums; and 

• rare[y able to enforce t:heir rights or remedy abuses, in.eluding those of the 
system itself against them (Submission 41 ). 

The exclusionary policies listed by SNYPIC are not in accord with what the National 
Children's and Youth Law Centre considers to be "a fundamental principle of natural 
justice": that any person likely to be affected by an official decision should have the 
opportunity to "have a say" and put their views forward to decision-makers 
(Submission 3). -
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The Youth Justice Coalition contended: 

the need to establish an effective system of advocacy for children and young people is 
crucial in order to protect their rights and achieve social justice for a group in our 
sociery whose needs and rights tend to be overlooked (Submission 34). 

1.3 FEATURES OF EFFECTIVE CHILDREN'S ADVOCACY 

A number of submissions received by the Committee outlined a range of key attributes of 
effective children's advocacy. The Community Services Commission identified: 

• separation from die key departments/agencies in which children find themselves 
and where dteir needs may not be being addressed, eg substitute care providers, 
families, schools, police, courts; 

• having die power to pursue issues and achieve appropriate resolutions for the 
child/children; 

• clear allegiance with the child or children in question; 

• acting on behalf of, and in the interests of, the child or children in question; 

• being aware of, and seeking to minimise any real or perceived conflicts of 
interest between [the] child/children and those providing the advocacy; and 

• accountabiliry and loyalry to children generally as well as·specific individuals 
from whom the advocacy is being provided (Submission 37). 

The National Children's and Youth Law Centre added the following features: 
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• a focus on the child and the child's individual needs and wishes: 

• a clearly defined role and a clear understanding of wheth'er one is advocating 
for the child's wishes or child's best interests; 

• an abiliry to establish a rapport widi [the] child and a willingness to listen 
to and heed the child's view; 

• access to files and other relevant information; 

• a knowledge of die system and an abiliry to work with legal, health and social 
work professionals; 
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• a willingness to use a varie~ of skills and approaches to obtain the best 
outcome for the child; 

• a determination to respect the child's trust and con.fidentiali~ except where 
there are statutory mandatory reporting requirements; and 

• a determination to follow matters through to review or appeal where necessary 
(Submission 3). 

1.4 FORMS OF ADVOCACY 

The Director of Public Interest Advocacy Centre, during the course of evidence before the 
Committee, noted that: 

we need to consider advocao/ not on!Y as legal advocao/ in the courts or in other 
tribunals, but also' as an individual endeavour and as a systemic or collective 
endeavour (Evidence - 9 November, 1995). 

Oearly there are a number of different forms of advocacy, many of which were brought to 
the attention of the Committee, including: 

• systemic advocacy; 

• individuaVrepresentative advocacy; 

• parental advocacy; 

• selfi'peer advocacy; and 

• citizen/voluntary advocacy. 

Each of these will be discussed in the following section. 

1.4.1 Systemic Advocacy 

Systemic advocacy is the broadest form of advocacy available. It takes a "big picture" 
perspective, often at a national or state level; identifies underlying causes of problems; and 
works toward change or redress. This process often involves seeking changes to legislation, 
administrative procedure or policy to respond to the circumstances of children and young 
people. 
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As Hogan noted: 

advocary is not just about dealing with particular needs of particular individuals, it 
is about how we can change the system to better meet the needs of individuals and 
families and communities (Evidence - 9 November, 1995). 

Systemic advocates should have the ability to look across a range of agencies providing 
services to children and identify duplication, gaps, conflicts and poor practice. These are 
then drawn to the attention of the responsible agencies or Ministers enabling measures to 
remedy the problems to be put in place. 

The need for stronger systems advocacy was brought to the attention of the Committee. 
The submission from the State Network of Young People in Care recognised, for example, 
that: 

there needs t:o be a range of better systems advocary for children in which decisions are 
made with children and young people active!Jl participating in the process 
(Submission 41). 

1.4.2 lndividua1/Representative Advocacy 

Individual or representative advocacy takes a much more focu~ed and specific orientation 
than systemic advocacy. This form of advocacy stands by an individual child and 
represents the interests of that child unreservedly. It also provides a "stopgap" in a 
situation that needs a formal administrative reform to respond properly to the problem 
(Submission 34). 

As the submission from the Youth Justice Coalition notes: 

the need for individual advocary is often brought about by the failure of systemic 
advocary; t:he failure to make legislation, administrative procedures or polity respond 
to the circumstances of young people (Submission 34). 

Individual advocates are able to "straddle" a range of government and non-government 
agencies involved with the child to ensure that the child receives the support needed and 
does not "fall between the cracks" (Submission 37). 

As with systemic advocacy, the State Network of Young People in Care's submission noted 
that: 
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there needs to be a ... system of·individual advocary for those who need support or 
cannot express their views (Submission 41 ). 
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1.4.3 Parental Advocacy 

In most cases, as noted above, parents should be the most effective advocates for their 
children and their needs. It is the children in care, the powerless, abused and neglected 
children who do not have this most important form of advocacy, along with children from 
disadvantaged backgrounds, whose parents may not have the skills to advocate for them. 

1.4.4 Self/peer Advocacy 

As the name implies, this form of advocacy involves the one seeking advocacy, or his or her 
peers, actively pursuing advocacy. Clearly, given the limited skills and experience of 
infants and young children, self advocacy is not appropriate for those in this age group. 
There is, however, a growing interest in peer advocacy. The example of peer advocacy 
most frequently cited to the Committee was the State Network of Young People in Care 
and its national counterpart, the Australian Association of Young People in Care 
(AAYPIC). 

However, as the Youth Justice Coalition observe: 

there are few organisations, government departments, working groups which include 
groups of young people or individuals as representatives in organised decision making 
(Submission 34). 

1.4.5 Citizen/Voluntary Advocacy 

Hogan (1995) identifies a number of benefits of citizen advocacy. These include it: 

• contributing to effective decisions by ensuring that relevant information is 
taken into account; 

• contributing t:o more efficient decision-making by providing a bridge between 
an applicant or client and the decision-maker or service provider; 

• exposing the true extent of individual and collective need and leading to more 
equitable outcomes; 

• revealing abuse, exploitation and injustice; 

• contributing to good policy by identifying the interests at stake and the 
potential or actual impacts; 

• helping to ensure that the objectives of legislation are realised and that there 
is compliance with regulatory regimef; 
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• contributing to the identification of shared social values and goals; 

• delivering stakeholder ownership of and investment in successful outcomes; 

• helping prevent regulatory capture, corruption and capriciousness; 

• ensuring accountability of administrators and regulators; 

• creating incentive to produce safe and effective products, to ensure safe work 
practices and to not discriminate; 

• contributing to goods and services being responsive to user needs; 

• ensuring that organisations 'that do not comp[y with the law or that cause 
damage of injury do not gain an unfair competitive advantage over law­
abiding or conscientious organisations; and 

• facilitating redress for those who have suffered damage or injury (Hogan, 
1995:13-14). 

Hogan also identifies a number of weaknesses in citizen advocacy. These include the 
differential development of advocacy across sectors; the limited resources that are 
frequently available to meet huge demands; and the limited number of advocacy agencies 
with a brief to take up public interest issues (Hogan, 199 5: 14). 

The Youth Justice Coalition does not see citizen or volunteer advocacy as an alternative 
to professional individual advocacy or to self or peer advocacy (Submission 34). 

1.4.6 Summary 

In summary, the Committee supports the view that advocacy is not simply about providing 
representatives to speak on a child's behalf, or about providing opportunities to incorporate 
a child's view. It also involves ensuring appropriate systems exist to recognise the rights 
and needs of all children and young people, and respond to them appropriately. 

It is the Committee's view that these various forms of advocacy are not an either/or 
proposition, and that children and young people need access to advocacy at many different 
levels. 
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1.5 PAST PROPOSALS FOR CHILDREN'S ADVOCACY 

Over the past 17 years a number of proposals have been forwarded seeking to introduce 
children's advocacy at both the federal and state level. The Youth Justice Coalition 
advised in its submission to the Committee that it has files going back as far as 1979 
detailing a histoxy of inquiries and reports documenting demands for advocacy for children 
and young people. 

Within the specific domain of legal advocacy, proposals for children and young people's 
advocacy services at the state level have included: 

• 1978: the Ad hoe Working Party on Legal Services to Children proposed 
to the New South Wales Legal Services Commission a broad-based, 
comprehensive children's legal service based on principles of accessibility, 
range of services, accountability and personnel and lawyer-client 
relationships; 

• 1980: the Legal Aid Commission's Sub-Committee on Children's Legal 
Services proposed a service not limited to court representation, comprising 
six regionalised legal centres for children. The submission was indefinitely 
deferred by Cabinet owing to lack of funds; 

.. 

• 1981: the Action for Children group made a submission to the Law 
Foundation of New South Wales for a Children's Advocacy Foundation. 
The submission was not approved owing to assurances from the Legal 
Services Commission that it would be moving to provide such a service; 

• 1985: the Legal Services Commission applied to the Westpac Fund for a 
grant to set up a Children's Legal Unit made up of solicitors, social workers, 
community legal workers and administrative personnel. The submission was 
unsuccessful; 

• 198 7: the Marrickville Legal Centre applied to, the Law Foundation to 
extend its children's legal service to employ one full-time co-ordinator to 
develop a youth legal advice and advocacy service. The application was 
unsuccessful; • 

• 1987 and 1988: the Illawarra Legal Resource Centre sought funding for an 
extra worker to concentrate on children's and youth law matters; 

• 1988 and 1989: the Youth Justice Coalition submitted an Expression of 
Interest to the· Legal Aid Commission for a Youth Advocacy and Legal 
Resource Centre under the Comey.ssion's Community Legal Centre Funding 
Program. The application was unsuccessful; 
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• 1988: the Public Interest Advocacy Centre applied for a YouthAdvocacy 
Development and Co-ordination Project under the Youth Initiatives Grant 
Program to the Department of Employment, Education and Training to 
improve existing services and establish an independent Children's Law 
Centre. The application was unsuccessful; 

• 1990: the Law Society of New South Wales and the Public Interest 
Advocacy Centre sought funding from the Law Foundation for a New South 
Wales Children's and Youth Advocacy Resource Centre; 

• 1991: the Inner City Legal Centre sought funding from the Law Foundation 
for a Children's Legal Service. The application was unsuccessful; 

• 1992: the Marrickville Legal Centre and Cellblock Youth Health Centre 
applied for Commonwealth funding under the Youth Strategy Action Grants 
to develop and evaluate a peer group advocacy project for young people in 
care. The application was not successful; 

• 1993 and 1994: the Marrickville Legal Centre, through its work with the 
Youth Justice Coalition, submitted Expressions of Interest to the New South 
Wales Legal Aid Commission for funding under the Community Legal 
Centres program. These were unsuccessful; 

• 1994: the National Children's and Youth Law Centre and the National 
Network of Children's and Young People's Legal and Advocacy Services 
submitted a justice strategy for children and young people for funding by. 
the Commonwealth government. A number of youth advocacy positions 
were funded nationally; and 

• 1995: Marrickville Legal Centre and the Children's Advocacy Working 
Group presented a submission to the Minister for Community Services for 
the establishment of a Children and Young P~ople's Advocacy Centre 
(Hogan, 1989:15; Submission 34). 

Notwithstanding the advances in the levels of children's court representation, Hogan 
observes that such proposals to extend and improve advocacy for children and young 
people have "come to little". In his opinion, this evidences "a continuing failure by 
government to address the legal needs of youth" (Hogan, 1989: 14). 

In addition to these various proposals are numerous reports and publications over many 
years calling for increased protection of the needs and interests of children and young 
people. These reports focus on target groups o(fhildren, and provide compelling evidence 
of needs that have not been met. • 
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These documents include: 

• The Report to the Minister for Youth and Communiry Services on certain parts of the 
Child Welfare Act (Muir, 1975), referred to as the Muir Report; 

• Girls at Risk - a Report of the Girls in Care Project (NSW Women's Co­
ordination Unit, 1986). 

• Our Homeless Children (Human Rights and Equal Opportunity Commission, 
1989); 

• The Kids in Justice Report (Youth Justice Coalition, I 989); 

• The Report to Minister for Health and Communiry Services from the Committee 
established to Review Substitute Care (Usher, 1992), referred to as the Usher 
report; 

• Improving Substitute Care in New South Wales: a Three Year Plan (Alternative 
Accommodation and Care Committee, 1993); 

• Standards for the Substitute Care System in New South Wales (Alternative 
Accommodation and Care Committee, 1994); 

• Juvenile Justice in New South Wales (Legislative Council Standing Committee 
on Social Issues, 1992); 

• Future Directions for Juvenile Justice in New South· Wales (Juvenile Justice. 
Advisory Council, 1993), referred to as the Juvenile Justice Green Paper; 

• New Directions for Juvenile Justice in New South Wales (Department of Juvenile 
Justice, 1994), referred to as the Juvenile Justice White Paper; 

• Systems Abuse: Problems and Solutions (Cashmore, Do~by and Brennan, 1994), 
prepared for the New South Wales Child Protection Council; 

• Nobody Listens (Youth Justice Coalition, 1994); and 

• A Longitudinal Study of Wards Leaving Care (Cashmore and Paxman, 1996), 
commissioned by the Department of Community Services. 

As the Youth Justice Coalition notes,- the recommendations from these reports have been 
"overlooked" and their contents "to a large extent ignored". 
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They suggest: 

this failure to act by successive governments seems to demonstrat:e a lack of commitment 
to the children and young people of New South Wales. It is hoped that the present 
Inquiry will reverse this trend and will cause a response at all levels to the advocacy 
needs of children and young people (Submission 34). 

The Committee shares this aspiration, and believes decisive, co-ordinated action is 
required to protect the interests of children that have been overlooked by successive 
governments. 

1.6 CHILDREN'S ADVOCACY: GOVERNMENT RESPONSES 

1.6.l Commonwealth Responses 

There have been a number of initiatives and proposals at the Commonwealth level 
suggesting the value of children's advocacy is becoming recognised. For example: 
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• the Commonwealth Government's Justice Statement released in May 1995 
provided funding for five specialist youth advocates attached to Community 
Legal Centres throughout Australia. This is tJ:te first time that specialist 
youth advocacy has been recognised and funded; 

• the joint Australian Law Reform Commission/Human Rights and Equal 
Opportunity Commission Inquiry into Children and the Legal Process 
announced in August 1995 and required to repoi:t no later than 30 June. 
1997. The Inquiry is to look at legal representation and advocacy for 
children before .courts and tribunals. Its first Issues Paper, Speaking for 
Ourselves: Children and the Legal Process, was released in March 1996; 

• the Australian Family Law Council is currently inquiring into involvement 
and representation of children in family proceedn:igs; 

• the Australian Institute of Family Studies in its December 1994 report to 
the Commonwealth Minister for Family Services expressed the view that a 
Commissioner for Children would have an important symbolic effect and 
would be a focus for public debate; 

• the Australian Law Reform Commission in its August I 994 report Child 
Care for Kids recommended the establishment of a national agency to 
monitor the implementation of programs, policies and laws to ensure the 
rights of children are protected ¥\d promoted; 
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• the Australian Joint Committee on Foreign Affairs and Trade recommended 
that the Attorney-General investigate the feasibility of establishing a 
Children's Ombudsman within the Human Rights and Equal Opportunity 
Commission; and 

• the Commonwealth Standing Committee on Community Affairs in its 
report on Youth Homelessness (May 1995) recommended that a Child and 
Youth Bureau be established within the Attorney-General's Department to 
monitor Australia's compliance with the United Nations Convention 
(Submission 3). 

1.6.2 New South Wales' Responses 

There are a wide range of alternative mechanisms for advocating or representing the views 
and interests of children currently available in the state, although they primarily have a 
legal orientation. A number were identified by the National Children's and Youth Law 
Centre in its submission to the Committee. They included: 

• separate representatives of the Family Court model; 

• duty solicitors drawn from a panel of private practitioners (New South 
Wales child protection and juvenile justice); 

• guardians ad litem (New South Wales child protection); 

• self advocacy groups (such as SNYPIC for children in care); 

• specialist lawyers provided through Legal Aid (Cobham Children's Court, 
New South Wales); 

• specialised legal services (Aboriginal Legal Services); 

• specialist or generalist Community Legal Centres;, 

• a legal representative who acts on instructions from the child and seeks to 
achieve the outcomes the child wants; 

• a lay advocate or befriender; 

• an independent adult at police station; and 

There are also many models of advocacy for people with disabilities. Agencies involved in 
this area include the Intellectual Disability Rights Service; Citizen Advocacy New South 
Wales; Self-Advocacy New South Wales; the Institute for Family Advocacy and Leadership 
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Development; Action for Citizens with Disabilities; and the Mental Health Advocacy 
Service in the Legal Aid Commission. In addition, the Office of the Public Guardian 
provides legally appointed substitute decision-maker and advocates for individuals who are 
not able to make informed decisions on their own behalf, and undertakes systemic 
advocacy arising from their role as guardians. 

In a broader sense, the Committee heard that general advocacy for all groups of children 
in New South Wales is often neglected. Hogan noted a number of specific ways in which 
children's interests at the state level are overlooked including: 

• Parliament ( as with all Australian parliaments both state and federal) does 
not have a Standing Committee devoted to the needs and interests of children; 

• there is no voice for children and families at the executive level of government 
and in Cabinet; and 

• there is no specifi,c budget statement for children (Hogan Evidence - 9 
November, 1995). 

Further, the submission from the Community Services Commission pointed out several 
"obvious" functional gaps in the advocacy for children currently available in New South 
Wales, including: 

• there are no programs, apart from legal advocates, which provide individual 
advocacy for children on a crisis or an "as needed' basis, or on a long term 
relationship basis; 

• there is no single agency responsible for systemic policy work relating 
to children, across all sectors and portfolios; 

• there is no agenry that can provide information, education and training about 
advocacy and children's rights, on a state-wide basis; 

• there is no agency which collects and publishes comprehensive 
infonnation about children in New South Wales on a regular basis 
(Submission 37, emphasis added). 

As both the submission from the Community Services Commission and evidence from the 
Director of the Public Interest Advocacy Centre noted, while the current state government 
is advised by a Department of Ageing and Disability, a Department of Aboriginal Affairs, 
an Ethnic Affairs Commission and a Department of Women, there is no comparable Office 
on Children. While the Child Protection Council has a role in advising government and 
coordinating activities across portfolios, this is 0!11-y in relation to child protection matters. 
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Specific government and non-government agencies that have a role in advocating for 
children in New South Wales are discussed in further detail in Chapter Seven. 

In 1989 Hogan noted that New South Wales is "well behind other states" in terms of the 
provision of advocacy services for children (Hogan, 1989: 1 ). Evidence gathered by the 
Committee suggests that Hogan's statement is still relevant some seven years later. As he 
elaborated at the time: 

the lack of commitment to advocary services for children has been a major obstacle to 
the protection and enforcement of the rights of children ... the lack of significant 
children's advocary work in 'this country may be a major explanation why human 
rights violations against children are not reported here as often as overseas (Hogan, 
1989:1-2). 

Despite the importance of advocacy for children, Hogan considered that: 

'the state of children's advocag in New Sou'th Wales can best be described as being an 
illustration of gross institutional neglect and abuse of children and families by the 
system (Evidence - 9 November, 1995). 

The New South Wales Child Advocate has also noted: 

'there is an urgent need for review and reform because advocary for children and young 
people in this State is fragmentary, sporadic and [is] general inadequate 
(Submission 35). 

He further concludes that: 

in this state and indeed in Australia, children in many groups and from different . 
socio-economic backgrounds are poorly represented in everyday life matters .... 
Children ... are ignored, neglected and discarded by a harsh society wi'th little time for 
children and youth and their unmet needs for human rights and justice. All 
governments show little interest and commitment to our childrerz and young people 
(Submission 35). 

I. 7 THE UNITED NATIONS CONVENTION ON THE RIGHTS OF THE CHILD 

I. 7. I History and Provisions 

The needs and rights of children have been considered.in international forums for a 
considerable period of time. In 1924, the then League of Nations issued a Declaration 
which contained a prescription of what adults,fould do for children (Submission 35). 
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In 1959, the United Nations issued a Declaration on the Rights of the Child, which 
superseded the previous statement by League of Nations. 

In the early 1980s work commenced on a new set of principles which ultimately took nine 
years of preparation, discussion, debate and conflict. The United Nations adopted the new 
Convention on the Rights of the Child in 1989 and it came into force on 2 September 
1990. 

As of September 1995, the Convention had been ratified by 177 countries worldwide. It 
is estimated that 99% of the world's children live in countries that have made a 
commitment to the basic principles ofchildren's rights as set out in the Convention. Some 
ratifying countries have gone a long way in terms of implementing the articles of the 
Convention. However, there are many ratifying countries who are still failing to address 
the needs of children. Despite the legal intent of ratification, the Committee notes that 
worldwide, there are substantial numbers of children who suffer various forms of abuse 
ranging from child labour to infanticide. 

At the time of its adoption by the General Assembly, the then Secretary General, Javier 
Perez de Cueller, said: 

the Convention on the Rights of the Child is unique. It addresses the needs of those 
who are humaniry's most vulnerable as well as its most cherished resource .... Besides 
incorporating the whole spectrum of human rights, the Convention stresses that respect 
for and protection of children's rights is the starting point for the full development of 
the individual's potential in an atmosphere of freedom, digniry and justice .... Above 
all the Convention attempts to provide a framework within which the child, in light 
of his or her evolved capadties, can make the difficult transition from infanry to 
adulthood (Submission 35); 

The Convention articulates universal values and principles in relation to how children 
should be perceived and treated. It sets out the rights of children and the responsibility 
governments have to protect them. It protects and promotes children's rights including 
economic, civil, social and cultural rights. It gives the child the right to voice opinions and 
to participate when decisions about the child's life or future are made. However the ability 
to take part is predicated by the child's maturity at the time. As the New South Wales 
Child Advocate noted in his submission, the Convention: 
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puts together in one document the human rights of children as well as emphasizing 
their vulnerabiliry and changing needs. It argues that children are individual human 
beings with their own special but equal'!J important values as people. They deserve not 
on'!J equaliry but also the respect, digniry and integriry-accorded to adults. The 
Convention sets the standard for new laws which would make children the subject and 
not the object of such laws (Submission 35,). 
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There are a nwnber of articles in the Convention which place obligations on governments 
to ensure there are adequate provisions for a voice and advocacy for children and young 
people. Specifically: 

Article 3: the best interests of the child is to be a primary consideration in 
any legal or administrative decision affecting the child; 

Article 4: states are obliged to take measures to give effect to the rights 
recognised in the Convention; 

Article 9.2 and 16: the child shall have an opportunity to participate in any 
proceedings which may result in separation from his or her parents; 

Article 12: a child capable of forming his or her views has the right to 
express those views freely and have them taken into account in all matters 
affecting the child. The views of the child are to be given due weight 
according to his or her age and maturity. The child has the right to be 
heard in administrative or judicial proceedings affecting him or her either 
directly or through a representative; 

Article 13: the child has the right to freedom of expression and information, 
subject to any restrictions necessary to protect the right~ of others, or public 
order, health or morals; 

Article 16: the child has a right to protection of privacy, family, home and 
correspondence; 

Articles 19, 34 and 39: the state shall undertake to take all appropriate 
measures to protect children from all forms of physical and mental violence, . 
injury or abuse, neglect, maltreatment or exploitation, and to undertake 
prevention and support programs; 

Article 20: children deprived of their family environme~t are entitled to 
special protection and assistance from the State; and 

Article 25: the child has the right to periodic review of any placement for 
the purposes of care, protection or treatment. 

In commenting on the role attributed to parents by the Convention, the former Director 
of the National Children's and Youth Law Centre stated that the Convention: 

strikes a very careful and nice balance between parental guidance and parental rights 
and children's freedom and rights . . . it says pt1,rental guidance is very important and 
t:hat the Jamiry and home are very important; but in the other context it is the child's 
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evolving capaci~ to make more and more important decisions for himself or herself. 
It is a balance (Evidence - 9 November, 1995). 

As Article 5 of the Convention states: 

States Parties shall respect the responsibilities, rights and duties of parents or, where 
applicable, the members of the extended family or communi~ as provided for by local 
custom, legal guardians or other persons legally responsible for the child, to provide, 
in a manner consistent with the evolving capacities of the child appropriate direction 
and guidance in the exercise by the child of the rights recognized in the present 
Convention. 

The significance of the Convention will be discussed further throughout the Report. It is 
reproduced in its entirety in Appendix One. 

I. 7 .2 Australia's Obligations under the Convention 

The United Nations Convention on the Rights of the Child is an agreement between 
nations to observe common standards for protecting the rights of children. Unlike the 
previous Declaration of the Rights of the Child, the Convention is a legal instrument. 
Australia signed the Convention in 1990, and in the following year it ratified the 
Convention. 

The effect of this ratification is that Australia has agreed to be bound by the Articles of the 
Convention. This means Australian governments (both state and federal) are obliged to 
take action to respond to the rights of children and young people enshrined in the 
Convention, and revise and amend laws as appropriate. • 

The Convention has become a "declared instrument" by being added as a schedule to the 
Human Rights and Equal Opportuni~ Commission Act 1986. This enables the Human Rights 
and Equal Opportunity Commission to conciliate complaints regarding breaches of the 
rights set out in the Convention. 

There has been widespread support at government, judicial and community levels for the 
federal government to more fully incorporate the Convention into domestic law. The 
Australian Law Reform Commission has proposed the formulation of a Children's Rights 
Act (Australian Law Reform Commission, 1994: 11 ). Similarly, both the Human Rights 
Sub-committee of the Joint Standing Committee on Foreign Affairs Defence and Trade, 
and the Chief Justice of the Family Law Court, have called on the government to enshrine 
the Convention in national law (cited in National Children's and Youth Law Centre, 
1995:6). 
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Despite the absence of a law of this nature, the submission from Burnside notes that the 
state's obligation to comply with the Convention: 

is beyond doubt. Any possibility of dispute was settled in 1994 with the decision by 
the UN Human Rights Committee that the sections of Tasmania's Criminal Code 
purporting to make homosexual activity between consenting adults unlawful were 
contrary to die United Nations Convention on Civil and Political Rights and thereby 
placed Australia in breach of its international obligations (Submission 23). 

The February 1995 High Court decision in the Teoh case further reinforced Australia's 
international obligations, and specifically dealt with the Convention on the Rights of the 
Child. Mr Teoh, the supporting parent of seven Australian children, was appealing a 
deportation order. The Court effectively held that government officers should give 
consideration to the Convention when making decisions which could affect children. 

In response, the federal government introduced legislation to provide that international 
conventions do not give rise to a legitimate expectation that administrative decision­
makers will act in conformity with their provisions. This Bill lapsed when Parliament was 
dissolved for the general election in March 1996. However, the then Minister for Foreign 
Affairs and Trade and the Attorney General also issued a statement in 1995 making an 
"executive indication to the contrary" to override the Teoh decision, the effect of which 
remains in dispute (Manning, 1996:9). 

The Youth Justice Coalition's submission has suggested that New South Wales 
governments have also failed to protect the rights established under the Convention. 
According to its submission, the Children (Parental Responsibility) Act 1994, for example, 
curtails the rights of children to freedom of assembly by enhancing police powers to. 
remove minors from public places and keep them in prescribed places on the basis that 
criminal activity may occur (Submission 34); One Member of the Committee has noted 
that the intent of the legislation was to protect children who were not adequately 
supervised by their parents. 

The United Nations has established a committee for monitori~g the progress made by 
countries in implementing the Convention. Under its provisions, countries which ratify 
the Convention are obliged to report to the United Nations Committee on the Rights of 
the Child within two years, and then every five years, on progress towards full 
implementation. The federal Attorney-General's Department has (belatedly) prepared 
Australia's response which was released in early 1996. The Convention also provides for 
organisations independent of government to report directly to the United Nations. 
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1.8 CONCLUSION 

In discussing various definitions and forms of advocacy, its role and importance, the 
preceding discussion has sought to provide a foundation for the remainder of this Report. 

The Committee acknowledges the considerable number of previous reports which have 
revealed the failure of governments to address the needs of children in New South Wales, 
especially those whose circumstances make them particularly vulnerable to neglect and 
abuse. Despite the abundance of this evidence, and the extensive range of agencies with 
responsibilities for children, the problems remain unresolved. The Committee is 
dissatisfied with the current status of children in New South Wales. 

The review of previous attempts to introduce advocacy services for children and young 
people places the Inquiry as a whole into a historical perspective and highlights the urgency 
for decisive action to be taken. It is with this understanding of children's advocacy that 
the specific Terms of Reference issued to the Committee can now be examined. 
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CHAPTER TWO 

INTERNATIONAL and INTERSTATE MODELS 

2.1 INTRODUCTION 

The issue of children's rights and advocacy has been the subject of extensive debate among 
nations in recent decades. Following the gains of the civil rights movement and the 
women's movement in the 1960s and 1970s, the interests and needs of children began to 
gain recognition. Throughout the 1970s and 1980s, public awareness grew about issues 
of child abuse, child labour, incest, child poverty and the marginalisation of vulnerable, 
disadvantaged and minority children. With this awareness there emerged a greater 
appreciation throughout many nations that the needs and interests of children should be 
recognised and protected. As Lansdown ( 1995: 1) has observed: 

debates over the rights of children have had a high pro.file in recent years, with growing 
acceptance in both national and international law that children are people entitled to 
basic human rights. 

In a symbolic action which reflected this trend, the United Natjons declared the year 1979 
International Year of the Child and in that same year work began on the drafting of the 
United Nations Convention on the Rights of the Child. In 1989 the United Nations 
General Assembly adopted the United Nations Convention on the Rights of the Child and 
by September 1995, 177 Countries had ratified the Convention. That so many countries 
became signatories to the Convention represented: • 

a level of support unprecedented in the history of the United Nations. No other· 
international trea~ has achieved a comparable level of commitment (Lansdown, 
1995:1). 

As a result of the debate surrounding the issue of children's rights, and the completion of 
the United Nations Convention on the Rights of the Child, a number of countries began 
to examine their domestic laws and policies in relation to children. Many of these 
countries then developed formal mechanisms and structures to promote and protect 
children's interests. 

However, some commentators have argued that other nations, including signatories to the 
United Nations Convention, have merely responded to the issues with rhetoric and lip 
service. Moreover, it is also argued that, in more recent times, a number of jurisdictions 
have developed a marked hostility and suspicion towards children and, in particular, young 
people. This, it is said, can be seen from the in;,.plementation of laws and policies relating 
to juvenile justice, welfare and income support, accommodation and education. 
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As part of its research for this Inquiry the Chair of the Social Issues Committee and the 
Acting Director conducted a study tour to a number of overseas jurisdictions to investigate 
models of children's advocacy. The countries visited were England, Sweden, Denmark and 
the United States of America. 

This chapter will examine the models of each jurisdiction, as well as providing an overview 
of the situation in Norway and New Zealand. It will be shown that whilst some countries 
have formalised structures in place at a government and parliamentary level that deal with 
children's advocacy, others, such as England and the United States, rely essentially on the 
work of non-government and community-based organisations. At a government and policy 
level, the approach in these countries to children's issues is largely ad hoe. Although a 
number of representatives of relevant non-government organisations considered the lack 
of government commitment unsatisfactory, others believed that independence from 
government is the key to successful advocacy- it enables greater scrutiny and criticism of 
government policy in the area of children's interests and needs. This chapter presents 
examples of children's advocacy models in the aforementioned countries. 

2.2 SWEDEN 

On 1 July, 1993 the Swedish Government, with the support of the Parliament established 
the position of Children's Ombudsman. The position was .created following the 1989 
recommendations of a Parliamentary Committee, set up after the proclamation by the 
United Nations General Assembly of the United Nations Convention on the Rights of the 
Child. The jurisdiction of the Children's Ombudsman embraces children and young people 
up to the age of 18 years. Section One of the Act establishing the Office of the Children's 
Ombudsman states that: 

The Children's Ombudsman has t:hc task of observing matters affecting the rights and· 
interests of children and young people. In particular, t:hc Ombudsman shall verify 
that laws and statutory instruments, as well as their implementation, agree with 
Sweden's commitments under t:hc UN Convention on the Rights of the Child. 

The philosophy and rationale behind the establishment of the Office of the Children's 
Ombudsman was to develop "child-oriented attitudes in society at large". It was 
recognised that: 
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children and young people have dijficul91 in making themselves heard. Their interests 
in the communi91 arc often subordinated to those of adults. Their scope for 
participating in social debate and influencing their situation is very small. In order 
for juvenile rights and interests to ·be given attention, someone must speak on behalf of 
youth and look after their interests. Another requirement is for someone to enhance 
public awareness of young people's rights and,to consider social development from their 
perspective (Swedish Institute, 1995:3). 
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Thus, the aim of the work of the Children's Ombudsman has been to initiate and take part 
in public debate, develop opinion on priority issues and influence the community's 
attitudes towards children's and young people's lives. 

Specifically, according to the Ombudsman herself, the role of the Children's Ombudsman 
is much broader than that, say, of the New South Wales Ombudsman, whose work is 
primarily complaints-based. It is the role of the Swedish Parliamentary Ombudsman to 
respond to individual complaints against decisions by public authorities. However, in 
Sweden the work of the Children's Ombudsman also involves: 

• implementing the United Nations Convention on the Rights of the Child; 

• reviewing and commenting on any legislation affecting children and proposing 
amendments that will bring Swedish law into ,line with Sweden's commitments 
under the United Nations Convention on the Rights of the Child; 

• suggesting legislation that will affect children; 

• commenting on economic and social policy affecting children; 

• advising local governments, who administer children's and·education services on the 
value and importance of the United Nations Convention on the Rights of the Child; 
and 

• providing general telephone advice to members of the public. 

The Children's Ombudsman may take on some individual cases to highlight particular 
deficiencies in government policy and practice. 

Among the achievements of the Children's Ombudsman has been the successful lobbying 
for the incorporation of a number of articles of the United Nations Convention on the 
Rights of the Child into domestic legislation. However, in spite of this, she still believes 
that there is scope for even further improvement of children's status in Sweden. According 
to the Children's Ombudsman, Ms Louise Sylwander, there needs to be greater 
participation by children in decisions that affect them, as provided for in Article 12 of the 
United Nations Convention. As she has commented (Children's Ombudsman of Sweden, 
1995:3): 

the children's perspective must be made a natural ingredient of all relevant new 
legislation. 

The Children's Ombudsman further considers that whilst Swedish law is generally 
"Convention friendly", actual practice and understanding of its articles and spirit remains 
limited. Thus, a major part of the Office's work is the dissemination of information about 
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the Convention to the general public, professionals working with children, as well as 
legislators. 

The Office of the Children's Ombudsman is administered through the Social Department, 
however, it is responsible to the whole of government. Once a year the Ombudsman must 
submit a report to the government which provides an account of how far she considers the 
United Nations Convention on the Rights of the Child has been complied with in Sweden 
during the year. The Report also contains views and proposals on which the Ombudsman 
considers the government should take an official line: 

All in all, the report can serve as a description of the status and development of the 
Child Convention in Sweden for one year to the next. At the same time, it forms the 
basis for the government's reports to the UN Committee on Children's Rights in 
Geneva, which has the task of monitoring how well the countries that have signed the 
Convention are living up to it (The Swedish Institute 1995:3). 

Apart from the Office of the Children's Ombudsman there are a number of other non­
Government children's policy and advocacy based organisations in Sweden. The largest 
is the Radcla Bamen or as it is known in English, Save the Children Sweden, which prior 
to 1993 carried out the work of the Children's Ombudsman. Davidson et al (1993:52) 
note that: 

Although Radda Barnen is a nongovernmental organisation, its role in providing a 
voice for children has been wide!), recognised and has been credited with providing 
inspiration for the Norwegian Commissioner for Children. 

Currently, Save the Children, Sweden, is undertaking advocacy, policy and legal work in· 
relation to refugee children, children in conflict, abused children (physically, sexually, 
psychologically and emotionally) and children in the juvenile justice system. An officer is 
employed by Save the Children to specifically monitor the United Nations Convention on 
the Rights of the Child, to conduct public education on the Convention and to liaise with 
Members of Parliament and to monitor, review and suggest relevant legislation. 

As the Committee Chair heard, in Sweden there is a special budget allocation for children. 
According to Save the Children, giving children such budgetary priority is very important 
for the proper recognition of children's rights. 

Representatives of that organisation also considered that the position of Children's 
Ombudsman is significant as it gives children some voice in the "avenues of power". 
However, they also believed that the Ombudsman's power is ultimately limited because, 
as an agent of government, she is unable to question or openly criticise government policy. 
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2.3 DENMARK 

Unlike Sweden and Noiway, Denmark does not have a Children's Ombudsman. The idea 
was deliberated upon by the Government and subsequently rejected. Instead, a Children's 
Council was set up in 1987, comprising three Ministerial appointments and five members 
of non-Government organisations. The Children's Council has the same role as an 
Ombudsman in terms of advocacy and policy work for children. 

An Inter-Ministerial Committee on Children, consisting of 15 Ministers, is also obliged to 
meet three-four times per year to discuss and deliberate on children's issues and the impact 
of their particular portfolios on children and families. It is chaired by the Ministry of 
Social Affairs, which also functions as the secretariat. The rationale for establishing the 
Council is explained by the Ministry of Social Affairs: 

The conditions for children and families are affected by many parts of social life 
without regard to borders between Statutes or between different disciplines. Denmark 
has chosen not to let on[y one ministry be the competent bot{y for child and fami[y 
affairs; instead several ministries are competent according to their respective fields of 
responsibility. Consequent[y, t:he Inter-Ministerial Committee on Children was set up 
in 198 7 as an interdisciplinary bot{y of cooperation counting 15 ministries which deal 
with matters direct[y relating to children and families. The main objective of the 
Committee is to create coherence and unity in areas relating to children and families, 
and to take initiatives across sectors to improve the living conditions for children and 
young persons while growing up (Ministry of Social Affairs, 1995:5). 

Of considerable significance is the government initiated children's census, which identifies 
spheres of need, and guides government in the allocation and resourcing of child-related· 
areas. The census is conducted annually and counts the number of children in 
geographical areas in order to show where there is disadvantage and where children's 
services are most needed. 

Ek and Olsson (1995:5) note that in Denmark there is a harmonisation of national law in 
accordance with the United Nations Convention on the Rights of, the Child. Although the 
Convention is not incorporated in domestic law, they observe that it is used as a guide to 
the interpretation of domestic law and can be invoked in the National Courts. 

2.4 NORWAY 

Noiwaywas the first country to create an Office of Children's Ombudsman or Barneombud. 
Established by an Act of Parliament in 1981, the duty oft.he Ombudsman is to: 

promote t:he interests of children vis a vis public and private authorities and to follow 
up the development of conditions under which children grow up (Torgersen, 1992). 
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According to Davidson et al (1993:51): 

although the Ombudsman's office and budget are fonnally within the control of the 
Ministry for Children and Family Affairs, in reality, the office is completely 
autonomous and is free to undertake whatever action it thinks appropriate. 

The work of the Ombudsman is guided by an advisory panel of six persons with expertise 
in children's issues. 

Davidson et al (1993:51-52) observe that: 

the personality of the individual Children's Ombudsman has played a major role in 
the operation of the office. The first Ombudsman, who was a psychologist, placed a 
strong emphasis on getting children to express their views and to be a part of the 
decision-making process. She also took great interest in using the Office for what she 
referred to as "bridge-building" among various organisations and administrative bodies 
on both national and local levels. Finally, she was especially influential on promoting 
legislative change, including laws to prohibit physical punishment of children, child­
oriented safety regulations and laws supporting children's rights. The second 
Children's Ombudsman, a paediatrician, has placed his emphasis on outreach, 
including the establishment of a 24 hour toll-free telephone "hot line" for children. He 
has also increased the Ombudsman's contact with the media, often conducting 
television shows on issues relating to children and young people. While the Office 
responds to requests for assistance by individuals, the main interest of the current 
Ombudsman appears to be one of influencing public opinion about changes in public 
policy at all levels of government. 

The Office of the Ombudsman works by recommending legal or policy changes to central 
and local government and politicians; using the media; distributing information on 
children's rights; investigating and taking up individual cases; and raising issues of principle 
which arise from them. Rosenbaum and Newell ( 1991 :45) argue: 

it has no power to take decisions itself or revoke or alter decisions taken by the 
authorities. In carrying out investigations it has a statutory right of access to 
children's institutions and otherwise confidential infonnation and records. The only 
cases it cannot investigate are conflicts between children and their parents, and cases 
which have been taken to court. 

The authors further observe {1991:45) that the issues which have featured most 
prominently in the Barneombud's wo_rk can be divided into the following six areas: 

• children in special circumstances - including child abuse, child protection, and 
children living in institutions such as hospitals and prisons; 
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• child care and leisure facilities - kindergartens and day nurseries, other kinds of pre­
school care, youth clubs etc; 

• schooling - use of school buildings, poor school transport, difficulties encountered 
by disabled children, exclusion procedures etc; 

• cultural and consumer problems - including dangerous products, accident 
prevention at home and children's television; 

• family circumstances - problems for children stemming from family financial, 
employment or housing circumstances, etc; 

• urban and rural planning - planning of roads, housing developments, local facilities 
etc. 

Olsson and Ek have observed that Norway has embraced the United Nations Convention 
into its domestic law and it can be invoked in the domestic courts. They argue (I 995:5) 
that in terms of allocation of resources to children in Norway: 

there is a strong emphasis on the social sector, both national!), and international!),. 
There is also an annex to the national budget regarding children's expenditure. 

2.5 ENGLAND 

England has a range of organisations that are involved in various aspects of children's 
advocacy. Among the non-Government organisations visited by the Committee Chair and· 
Acting Director were: 

• The National Children's Bureau; 
• The Children's Rights Office; and 
• The Children's Legal Centre. 

Some Departments and Local Authorities are also engaged in some type of children's 
advocacy. Those visited by the Committee Chair and Acting Director were: 

• The Department of Health, Children's Services; and 
• Islington Local Council. 

Within the British Parliament there is an All Party Parliamentary Group for Children. 
Comprising over I 00 Members of Parliamerit and Peers, the aim of the All Party Group 
is to urge the Parliament to take up and debate children's issues. The All Party Group is 
serviced by the National Children's Bureau. Membership to the Committee is voluntary 
and anonymous. The Committee Chair and Acting Director who visited the Bureau heard 
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that whilst the establishment of the All Party Group is, ideologically, a significant step 
towards recognition of children's needs and interests at a Parliamentary level, in practice 
its powers are relatively limited. It is not a formal Standing Committee and therefore 
cannot make formal recommendations to Parliament about policy affecting children. It 
can merely raise issues and try to lobby or influence other Members of Parliament on 
children's matters. The Committee Chair was told that unlike All Party Groups in other 
countries, such as Sweden and Germany, it is not formally built into the Parliamentary 
system. 

One of the most publicly active non-government child advocacy organisations is the 
Children's Rights Office. Established in 1992, under the title of the Children's Rights 
Development Unit, the Children's Rights Office was originally set up to promote awareness 
of the United Nations Convention on the Rights of the Child and to monitor the 
Convention in the United Kingdom. Funding for the Office is from the Calouste 
Gulbenkian Foundation. As one of its priorities, the Foundation has taken the United 
Nations Convention on the Rights of the Child 'protecting the dignity, equality and 
human rights' of children as a broad framework within which to initiate and support 
specific projects of benefit to children and young people. 

In 1995 the Children's Rights Office's major tasks became to promote the United Nations 
Convention and to campaign for a Children's Commissioner. At the core of its philosophy 
is the notion that there be: 

a commitment to the basic human rights of the child (and a) recognition of the 
responsibility to promote the child's welfare (Lansdown, 1995:40). 

The Children's Legal Centre is another non-Government organisation that undertakes· 
advocacy work for children and young people in England and Wales. Since 1995, the 
Centre has been based at the University of Essex, having been forced to move from London 
because of funding difficulties. It undertakes policy and educational work in relation to 
children's issues, as well as providing telephone advice to children and young people on a 
range of matters, including law and justice, education, health, care and protection and 
family law. 

The National Children's Bureau was established in 1964 as an organisation concerned 
with advocacy and research relating to children. With a current staff of 90 it is the largest 
non-government organisation that deals with children's issues from a policy level. Sixty 
per cent of funding for the National Children's Bureau is from the government. 

Many of the non-Government children's advocacy organisations in England rely on a 
combination of government or local government funding and foundation grants. The fact 
of government funding means that many of these organisations are not wholly 
autonomous. 
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Since there are no formal structures in place for children's advocacy, there is no established 
coordination between relevant agencies. Agencies that do advocate for children tend to 
do so in an individual, isolated way, which can make the task of influencing government 
policy on children's issues difficult and limited. At the same time however, these agencies, 
having no government ties, can actively scrutinise and publicly criticise government action 
or inaction. 

2.6 UNITED STATES OF AMERICA 

Few formal structures relating to children's advocacy exist at both a Federal and State level 
in the United States of America. Marty commentators suggest that this can be attributed 
to the fact that the United States has not ratified the United Nations Convention on the 
Rights of the Child. It is further suggested that in recent times the United States, both 
federally and at a state level, has adopted a punitive or moralistic approach to children 
through, for example juvenile justice laws and welfare reform. For instance, in an open 
letter to President Clinton published in the Washington Post (November 3 I 995), 
Children's Defense Fund President, Marion Wright Edelman wrote regarding the Welfare 
Reform Bill: 

As president.you have the opportunity and personal responsibility to protect children 
from unjust policies. It would be a moral and practical wrong for you to sign arry 
welfare "reform" bill that will push millions of alrea4Y poor children and families 
deeper into poverty, as both the Senate and House welfare bills will do .... It would 
be wrong to strip children of or weaken current ensured help for their dai[y survival 
and during economic recessions and natural disasters, as both the Senate and House 
bills will do. It would be wrong to exacerbate rather than alleviate the current 
shameful and epidemic child poverty that no decent, rich nation should tolerate for 
even one child. • 

Although the Bill was eventually signed by President Clinton in August 1996, Edelman's 
letter had the effect of substantially delaying the process, thereby demonstrating a 
powerful form of advocacy. 

Despite the lack of formal children's advocacy mechanisms at a government and 
congressional level, there are a wide range of non-government organisations in the United 
States that are concerned with children's issues and interests. Among those visited by the 
Committee Chair and Acting Director were the aforementioned Children's Defense 
Fund, the Child Welfare League of America, the American Bar Association Center 
on Children and the Law and Children's Rights Incorporated. 

None of these organisations receive government funding. They rely on grants from 
foundations, the sale of publications, education"and training fees and attorney fees. In the 
United States, the strong tradition of foundation grants has meant that such organisations 
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can operate relatively successfully, without government funding. This has given them an 
independence to scrutinise government policy and· 1aw openly, and in the case of the 
Children's Rights Office, to take government welfare agencies to court and obtain 
declarations that require such agencies to perform their duties according to their legislative 
obligations. 

The foremost child rights and advocacy organisation in the United States is the Children's 
Defense Fund. Established in 1973 the Children's Defense Fund: 

exists to provide a strong and rffective voice for all the children of America, who cannot 
vote, lobby or speak out far themselves .... [Its J goal is to educate the nation about the 
needs of children and encourage preventa.tive investment in children before they get sick, 
drop out of school, suffer family breakdown, or get into trouble. CDF is a private non­
profit organisation supported by foundations, corporations, and individuals. CDF 
never has accepted government funds (Children's Defense Fund, undated: 1 ). 

Over the years the Children's Defense Fund has established itself as a powerful lobbying 
force and has managed to influence Democrats and Republicans alike, on significant 
children's issues. 

The American Bar Association Center on Children and the Law is also a strong children's 
advocacy organisation that works towards improving: 

the quality of life for children through advancements in law, justice and public policy 
(American Bar Association, undated: 1 ). 

Founded in 1978 by the ABA Young Lawyers Division, the Center's areas of expertise· 
include child abuse and neglect (including child sexual abuse and exploitation), child 
welfare, child protective services and related court system enhancement, foster care, family 
preservation, termination of parental rights, child support, child fatalities, parental 
substance abuse, child custody and visitation, and parental kidnapping. The Center also 
works with child welfare agencies to develop curricula and train attorneys and social 
workers and it also produces a wide range of publications for sale. 

The Child Welfare League of America is a 75 year old association: 
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devoted to improving life for abused, neglected, and-otherwise vulnerable children and 
young people and their families. Member agencies provide a wide range of services, 
including kinship care and family foster care, adoption, residential group care, child 
day care, family preservation services, mental health services, and programs for 
pregnant and parenting teenagers.· Other concerns of member agencies include cultural 
competency, housing and° homelessness, pediatric AIDS and HIV, and the effects of 
alcohol and drug abuse on children andfantiilies (CWLA, 1994:6). 
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Funding sources include foundations (Carnegie and Kaisse), membership, contracts for 
training and publications. 

Although the Committee acknowledges the relative success and powerfulness of many of 
the non-government child advocacy organisations in the United States, it recognises that 
their funding sources and systems are significantly different from those in New South 
Wales, and have enormous impact on the independence of these organisations. Grants 
from foundations such as those provided for organisations in the United States do not exist 
at the same level in New South Wales. Non-government organisations here have tended 
to rely on some government funding, which can, for many, compromise their independent 
nature and limit their ability to speak out against any government action with which they 
disagree. 

2.7 NEW ZEALAND 

2.7.1 Commissioner for Children 

A Commissioner for Children was established in New Zealand in 1989 under the Children, 
Young Persons and Their Families Act 1989. The Commissioner has a dual role: that of a 
traditional Ombudsman and as an advocate for the rights of children. Statutorily 
mandated, the duties of the Commissioner include: 

• investigating, monitoring, reviewing and instituting initiatives relative to the 
Children, Young Persons and Their Families Act 1989; 

• promoting and undertaking research; 

• influencing policy development affecting children; and 

• increasing public awareness of the needs of children and young people. 

The powers of the Commissioner, according to the Children, Young,Persons and Their Families 
Act 1989, are all "such powers as are reasonably necessary or expedient to enable the 
Commissioner to carry out the Commissioner's functions". Information provided to the 
Commissioner has the same legal privilege that applies to Court proceedings 
(Submission 55). 

The Commissioner is specifically precluded from giving evidence in any Court or in any 
proceedings of a judicial nature in respect of anything coming to the Commissioner's 
knowledge in the exercise of-the Commissioner's functions, and from investigating any 
decisions or actions of any Court. Other restrictions placed on the Commissioner include 
the requirement that the Commissioner must not "make any comment that is adverse to 
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any person unless the person has been given an opportunity to be heard" (Section 414, 
cited in Submission 55). 

The Act also sets up accountability mechanisms. The Commissioner must provide an 
Annual Report on his functions to the Minister of Social Welfare and a copy of the report 
is to be "laid before the House of Representatives". The appointment of the Commissioner 
is by the Governor-General on the recommendation of the Minister, and the Commissioner 
may be removed from office by the Governor-General "for just cause or excuse" (Section 
418, cited in Submission 55). Civil and criminal immunity does not exist in cases where 
the Commissioner acts in bad faith. 

The Act makes the Minister of Social Welfare responsible to the Parliament for the 
financial management and reporting of the Office of the Commissioner. Funding for the 
Commissioner is from the Department of Social Welfare. 

Davidson et al observe, (1993:50) that: 

although the Commissioner for Children is a separate office within the government, it 
has been criticised as being insufficient{y autonomous and.has been referred to as being 
a 'toothless tiger'. In part, this allegation appears to be linked to the fact that the 
Commissioner's office is funded by the Department of Social Welfare and reports to 
the Minister. Moreover, although the Commissioner can make recommendations to the 
Department of Social Welfare, he does not have the power to enforce those 
recommendations. Other alleged weaknesses are the lack of statutori{y de.fined powers. 
For example, the Commissioner can on{y be present at a judicial hearing on a child­
related matter at the judge's discretion. 

The Commissioner himself acknowledged in his submission to the Inquiry that the funding 
process is unsatisfactory because he is dependent on the Department of Social Welfare for 
his funding, and yet is mandated to monitor and advise that Department The 
Commissioner submitted to the Committee that the independence of the Office would be 
better served by being funded directly by Treasury, and reporting directly to Parliament 
rather than the Minister. In addition, he is concerned that the obligation that he enter 
into an annual agreement with the Minister on "outputs and performance standards" could 
enable the Minister to influence the Commissioner's focus and priorities (Submission 55). 

Indeed, the Committee notes that insufficient resourcing is an obstacle to the effective 
performance of the Commissioner's duties. For instance, the current Commissioner 
suggests that his key function as a monitor of the Children, Young Persons and Their Families 
Act 1989 could be compromised by the failure of the Government to adequately fund his 
evaluation (Evidence - 3 May, 1996 ). The budgetary problems of the Office of the 
Commissioner for Children are such that it operated at a deficit of close to NZ$300,000 
in 1995 (Office of the Commissioner for Children, 1995:40). 
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The Commissioner's Annual Reports reveal that the Office's role as a complaints service 
was important. There were some 350 complaints registered in the 1994/5 fiscal year, with 
the subject of complaints being, in order of frequency: the New Zealand Children and 
Young Persons Service; education related issues; custody and access related issues; police 
and courts related issues; and health related issues. In the same year there were 1264 
inquiries, most of which concerned care and protection, education, children's rights and 
youth justice. 

Other activities of the Office of the Commissioner for Children included promoting public 
awareness, such as through the Student Rights at School Information Kit and a Report on 
Investigation into complaints of Bulrying at St Andrew's College, Christchurch. The latter report 
contained recommendations on anti-violence policies which were implemented and 
adopted by many schools. Reports have also been prepared on such issues as Children and 
Family Violence, Child Offenders, and Care and Protection Outcomes (Office of the 
Commissioner for Children, 1995). 

The Commissioner makes submissions on proposed legislation on child-related issues, such 
as the Domestic Violence Bill and legislation on adoption policy reform. In the case of the 
Domestic Violence Bill, the Commissioner's input resulted in changes to the legislation. The 
Commissioner also has become involved in offering advice to other agencies. For instance, 
the Farnily and Youth Courts frequently request information and advice on various issues, 
and the Commissioner has a protocol with the New Zealand Children and Young Persons 
Service to review all deaths of children of families who have had involvement with the 
Department. His role according to the protocol is to approve the Review Team and the 
terms of reference of the review, and to review the resulting Report. 

The functions of the Commissioner are carried out by a staff of nine: the Commissioner; 
three administrative staff (personal assistant, an office manager, a finance manager), two 
researchers, two advisory officers and a librarian (Office of the Commissioner for Children, 
1995 :50). The staff structure of the Office is currently under review. 

• Relationship with other Government Bodies 

The Commissioner's interaction with other Government agencies involved in children's 
and youth affairs is on an infonnal basis. In the past, the Office of the Commissioner has 
collaborated with staff in the Department of Social Welfare at conferences and 
departmental workshops, and meets regularly with Managers of the New Zealand Children 
and Young Persons Service, the Director General and the Minister. The Office of the 
Commissioner has been a major supporter for the statutory Care and Protection Resource 
Panels (Submission 55). 

His work has also brought him into contact with the Education Department during his 
investigations into school related complaints/;and the production of a Students' Rights at 
School Kit. 
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• Relationship with Non-Government Organisations 

Apart from inviting and accepting submissions, there is no obligation on the Commissioner 
to co-operate with other organisations which are interested in children's issues. However, 
the current Commissioner has emphasised the importance of maintaining links with 
interest groups and has presented papers at seminars and workshops, and received 
representations from more than 450 state and community agencies (Submission 55). 

The Commissioner values highly the exchange of information on .research, policy and 
practice, and collaboration on projects made possible through regular contact with NGOs, 
and notes that it adds to the quality of the Commissioner's advice (Submission 55). 

2.8 AUSTRALIAN MODELS OF CHILDREN'S ADVOCACY 

2.8.1 THE AUSTRALIAN CAPITAL TERRITORY 

• Office of the Community Advocate 

During its Inquiry, the Committee heard evidence from the Community Advocate of the 
Australian Capital Territory. 

The ACT's Community Advocate, established under the Community Advocate Act 1991, 
serves as an Advocate both for children and for disabled people. The Community 
Advocate' s functions are set out in the Community Advocate Act,. the Children's Services Act 
1986, the Guardianship and Management of Property Act 1991 and the Mental Health­
(Treatment and Care)Act 1994. This report will deal solely with the Community Advocat~'s 
activities as they relate to children. 

The duties of the Community Advocate include: 

• promoting the interests and rights of children with courts and tribunals; 

• promoting the protection of children from abuse and exploitation; 

• encouraging the development of programs that benefit children and their families; 

• undertaking community education to improve understanding of the rights and 
needs of children; 

• advocating on behalf of children with government and other agencies providing 
services to children; and • 
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• monitoring, reviewing and overseeing legislation and law reform where it relates to 
children. 

One of the Advocate's key functions is in relation to care and protection orders. The 
Advocate takes part in the decision-making process before the matter is taken to the 
Children's Court. The Advocate has the power to access any relevant files, investigate any 
complaint, appear before magistrates and judges in the courts, and make separate 
applications if the Advocate is unhappy with the decision by the Director of the Family 
Services Branch. The Advocate • is charged with reviewing the orders every year and 
making the application for the order to be continued or changed. The Office of the 
Community Advocate also reviews the annual departmental reports on children in care, 
and can raise questions 'in relation to the department's care of the child (Evidence - 1 9 
April, 1996). 

The Office of the Community Advocate has a staff of ten, three of which are solely 
involved with advocating for children. The current Community Advocate indicated to the 
Committee that she felt that the Office was insufficiently resourced but that this was a 
perennial problem in various budget areas (Evidence - 19 April, 1996 ). 

The ACT's Community Advocate has statutory independence under the Community 
Advocate Act, so does not labour under the contradictions inherent where Advocates are 
part of the Departments they are monitoring. The Community Advocate informed the 
Committee that she has not at any time felt constrained when making public statements 
critical of government action, although she did always give the subject of criticism an 
opportunity to answer the criticism before it is made public. The only constraint was the 
ever-present risk that governments could cut the Office's budget in retaliation for critical 
public statements, but this has not occurred to date (Evidence - 19 April, 1996). 

2.8.2 QUEENSLAND . 

• The Youth Advocacy Centre 

The Committee received evidence from the Co-ordinator of the Youth Advocacy Centre 
in Queensland. The Youth Advocacy Centre was established in Brisbane in 1981. In the 
preceding years, Justice for Juveniles, a non-government organisation operating in Brisbane 
in the mid-l 970s, became increasingly concerned that young people lacked adequate legal 
representation and that, to some extent as a result of this, large numbers of youths were 
being incarcerated in detention centres, sometimes without having committed a criminal 
offence. 

In 1981, Justice for Juveniles applied for, and received, a seeding grant from the Legal Aid 
Office and with this was able to set up the Yob.th Advocacy Centre. From its beginnings 
as a Community Legal Centre, the Youth Advocacy Centre has broadened its objectives 
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and activities over the last 15 years to include a range of social welfare services to children 
and young people. 

The goals of the Centre were described by its Co-ordinator as: 

• to enhance the rights of young people in the juvenile justice system and to work 
for changes that will make the system more responsive to their needs; 

• to assist families and communities to assist young people at risk; 

• to educate the communiry about young people and the law; and 

• to press for poliqy and law reforms (Evidence - 19 April, 1996 ). 

In working towards these objectives, the Centre seeks to: 

provide legal representation to children in Court and at tribunals, to give them a range 
of legal advice and legal information services, [ and to J be involved in legal education 
policy and law reform (Evidence - 19 April, 1996 ). 

The Youth Advocacy Centre's approach is holistic. In recognition that a youth's legal 
problems usually do not exist in isolation, social workers and solicitors work together to 
assist with the youths' problems. Social workers at the Centre provide counselling, family 
mediation, and help find accommodation where necessary. 

Solicitors at the Youth Advocacy Centre take their instructions from the child, whilst 
ensuring that the child is given advice on what the consequences of their decision will be.' 
This is a strategy which the Centre acknowledges to be controversial, however it argues 
that this approach gives the children confidence and trust in the Centre and its staff 
(Evidence - 19 April, 1996 ). 

Aside from assisting in individual cases, the Advocacy Centre also seeks involvement in 
policy and law reform in Queensland. This entails monitoring existing policy and laws 
regarding.children, lobbying to amend or repeal unsatisfactory laws, analysing proposed 
legislation and making submissions. 

The bulk of the Centre's funding is through the Commonwealth's Legal Aid Funding 
program. The Queensland Department of Families, Youth and Community Care provides 
funding for two full-time case work social workers. Other staff include two full-time 
solicitors and a community legal education officer. With a staff of eight, the Youth 
Advocacy Centre provided assistance to more than one thousand young people in the last 
year, and fielded inquiries from many more. 
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As an incorporated association under the Queensland Incorporated Associations Act, the Centre 
is obliged to have a Management Committee. The Committee is made up of professionals 
from the legal and social welfare sectors, as well as community representatives, and meets 
monthly and makes decisions on the running of the Centre. Whilst in the past there were 
young people on the Management Committee, it was felt that the young people were 
unable to contribute meaningfully due to lack of experience, lack of preparation and 
difficulties with the language of a professionally run committee. Subsequently, a 
Consumer Consultative Committee was set up, rnembers of which were young people, to 
allow youth input into the operation of the Centre. This was also found to be unsuccessful 
as members of the committee moved, or were otherwise unable to attend meetings. 
Currently, young people's input into the Centre's services involves staff consulting with the 
Centre's service users prior to the annual strategic plan reviewing and evaluating the 
Centre's performance (Evidence - 19 April, 1996 ). 

The Youth Advocacy Centre operates out of Brisbane, but offers phone advice to young 
people from all over Queensland. Callers frorn outside of Brisbane are put into contact 
with services in their area. The Centre has a good worldng relationship with other 
providers of service to young people in Queensland, including the Youth Legal Aid Unit 
of the Legal Aid Office, and the Youth Bureau of the Department of Families, Youth and 
Community Care. One of the Centre's social workers is funded by the Youth Bureau. The 
Youth Advocacy Centre is a member of the Youth Affairs Network of Queensland. 

2.8.3 SOUTH AUSTRALIA 

• Children's Interests Bureau 

The idea of a Children's Interest Bureau was first suggested by Professor Leon Mann 
following his Inquiry into welfare services delivery in South Australia in 1978. The 
Children's Interests Bureau (CIB) was established in 1983 ,vith bi-partisan support. 

The CIB was set up as a separate unit within the Department for Family and Community 
Services and reported directly to the Minister. It initially had a staff of two: the executive 
officer and a secretary. A project officer joined the unit in 1987 and the Advocacy Unit, 
which had six staff, was added the follO\ving year. The Welfare Advisory Committee was 
established under the Act to provide the Bureau with consultative, supportive and advisory 
services. This Advisory Committee also reports to the Minister. 

The functions of the Bureau, as specified in section 26 of the Fami!JJ and Community Services 
Act, are: 

(a) to increase publii: awareness of the rights of children, and of matters 
relating t:o the welfare of children, by the dissemination of information, 
or by any other means the Bureau thinks appropriate; 
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(b) to carry out research or conduct inquiries into such matters affecting the 
welfare of children as the Bureau thinks fit or the Minister directs; 

(c) to develop within the Department such services far the promotion of the welfare 
of children as the Minister directs; 

(ea) to provide the Minister, on request, with independent and objective advice on 
the rights and interests of any child who is, has been, or is like{y to be, the 
subject of proceedings under any Act dealing with the care and protection of 
children; and 

(d) to monitor, ,review and evaluate the polides of the Department in relation to 
children. 

Between 1988 and 1994 an important role for the CIB was as an advocate for children 
within the state care system, an amendment to the functions set out in the original Act. 
Under this system, it was mandatory for the Bureau to provide advice on all care and 
protection cases. Until the role was removed by legislative changes in 1993, the CIB 
advocated for approximately 2500 children through involvement in the pre-court decision 
making processes. 

The Committee was told that, in practice, the Bureau's activities have not been restricted 
to welfare issues as Section 26 would suggest, but that it has pursued all children's rights 
issues. As a result, the Bureau has been involved in a wide range of areas, including health, 
care and protection, family law, environmental planning and reproductive technology, with 
the CIB advocating both in general terms and for individuals (Briefing - 30 November, 
1995). 

The CIB's role in law reform has involved strong lobbying: 

in regard to Jami{y law, children's· evidence, consent to medical and dental treatment, 
state child welfare law, and juvenile justice (Briefing - 30 November, 1995). 

It has also campaigned for policy changes, including the abolition of corporal punishment 
in schools, the rights of children in employment and the issue of female genital mutilation. 

In raising public awareness of children's rights, the CIB has undertaken public speaking, 
hosting seminars, maintaining a specialist library, and publishing newsletters and issues 
papers. It has sought to keep children's interests and rights on the public agenda through 
media statements, submissions and seminars. 

South Australia has a number of organisations, both Government and non-Government, 
providing services and advice to young people with which the CIB collaborates. The 
Bureau is represented on a large number of the boards and committees of these bodies, 
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including: the Children's Access Advisory Service, the Child Protection Council, the South 
Australian Children's and Young People Legal Network, IGds Helpline, and the Child 
Health Ethics Committee (Briefing- 30 November, 1995 and CIB, 1993-4:13 - 16). 

The Committee understands that, while the Children's Interests Bureau is an effective 
children's advocacy body, it is not without problems. As a consequence of the structure 
within which the Bureau was established, the independence of the Bureau is questionable. 
Although it was created to monitor the Department for Family and Community Services, 
the CIB was established within that Department, and relies on the Department for funding 
to enable the monitoring to be carried out. In addition, it reports to the Minister, who is 
also responsible for the Department that is being monitored. 

The Bureau itself admits that, though it has made every attempt to work independently 
in its oversight of the Department "any claim we might make to independence is 
completely illusory"(Castell-McGregor Briefing- 30 November, 1995). The CIB's former 
Director explained to the Committee that she felt that this lack of complete independence 
served as a constraint to the Bureau (Castell-McGregor Briefing - 30 November, 1995). 
Others have suggested, however, that the Bureau's direct access to the Minister has 
increased its impact on policy formation within the Department (Ramsey Briefing - 30 
November, 1995). 

A further problem that has arisen is that the legal powers of the Bureau are not defined in 
relation to investigating individual complaints about government departments. In practice, 
however, the Bureau has interpreted its function of "conducting inquiries" very broadly, 
and has largely found Government bodies to be cooperative. 

Recent changes to the Bureau's position within the Department have further entrenched 
it as a division of the Department rather than a separate unit overseeing Departmental 
policy. 

In 1993, changes were made to the Fami[y and Community Services Act, which involved an 
alteration to the functions of the Children's Interest Bureau. Most importantly, the CIB's 
formal role as an advocate for children in care was removed. The Bureau still provides 
independent advice on individual cases when requested, as set out in the Act. 

In July 1995, the Bureau was amalgamated with the Domestic Violence Unit and the 
Office for Families to form the Office for Families and Children, a division within the 
Department of Family and Community Services. The division has maintained its direct 
access to the Minister. The aim of amalgamating the units; according to the South 
Australian Government, was to improve co-ordination in policy advice affecting children 
and families in all areas of Government policy (Castell-McGregor, 1995:5). 

Within this new structure, the Children's \Interests Bureau has taken a "whole of 
government" approach, whereby the Bureau has sought to influence a range of government 
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departments whose policies impact on children, including police, education, health and 
justice. In particular, the Bureau has been able to impact on policy making through its 
involvement in family impact statements. All Government Departments in South 
Australia are required to prepare family impact statements when developing policy, and 
the Children's Interests Bureau is routinely asked to comment on those that affect 
children. 

There has been substantial criticism of the Government's decision to amalgamate the CIB 
into the Office for Children and Families. The Bureau's former Director, Ms Castell­
McGregor, felt that the changes would serve to impede the Bureau's activities and to 
reduce its independence and effectiveness. In briefing the Committee, Ms Castell­
McGregor stated that she felt that subsuming the Bureau into a welfare department 
structure would undermine its ability to act independently (Castell-McGregor Briefing -
30 November, 1995). She felt unable to continue in her position as Director under the 
new circumstances, and consequently resigned from the Bureau. 
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CHAPTER THREE 

CARE AND PROTECTION 

3.1 INTRODUCTION 

Evidence to the Committee has revealed that children who have come into contact with 
the care and protection system are the most vulnerable and powerless members of the 
community. In her evidence to the Committee, Acting Executive Director of the Child 
Protection Council, Ms Julie Sinclair (Evidence - 9 November, 1995), stated that: 

research tells us that children who are likely to be in the system, particularly the care 
system and children with particular difficulties who may be in other systems, tend to 
be the most vulnerable and silent group. Their behaviour and attitudes are such that 
they are likely to try to hide their hurt from adults. 

The Committee's evidence suggests that child abuse has been increasing over the last few 
years. As indicated earlier, Child Advocate, Dr Ferry Grunseit commented in evidence to 
the Committee that the notification rate of child abuse and neglect has increased by 56% 
over the last three years and now exceeds 34,000 annually.··- Grunseit further told the 
Committee that the rate of re-notification is over 50%. This means that children are being 
re-abused, with some coming before the Department of Community Services several times 
within a short period. 

In spite of this, the Committee heard repeatedly throughout the Inquiry of the systematic 
stripping of resources of the Department of Community Services by governments, to the 
point where critical services have been abolished and staff are considerably overworked and 
demoralised. 

The circumstances that brought children into contact with the care and protection system 
and, for many, their experiences in that system, have left many both physically and 
emotionally damaged. The Committee is aware that whilst a number of children "survive" 
the process of being placed in care, a significant proportion of others do not complete their 
education, become homeless, engage in drug and alcohol abuse, develop serious emotional 
problems and may even become suicidal, or become involved in the juvenile justice and 
later, adult criminal justice systems. As the Committee was told during the course of its 
1992 Inquiry into Juvenile Justice in New South Wales, this is especially the case for wards 
of the state. It appears that ~ome four years later; this is still the case. 

53 



CHAPTER THREE 

The submission from the Community Services Commission observes that: 

state wards and children in care appear to make up a significant proportion of the 
population of young people involved in the juvenile justice system. Information 
availab'le to t:he Commission suggests that a lack of appropriate support and advocacy 
for children in the care of the Department of Community Services is contributing to 
their drift into juvenile justice (Submission 37). 

Significantly, the Community Services Commission (the functions of which will be 
discussed later) is currently undertaking a research project to look a! the issue of children 
in care coming into contact with the juvenile justice system. 

Over the years a number of reports and books have documented the situation of young 
people involved in the care system. Among those are the Report of the New South Wales 
Child Sexual Assault Task Force (1985), the Girls at Risk Report, prepared by the NSW 
Women's Coordination Unit (1986), the Usher Report (1992), report commissioned by the 
NSW Child Protection Council, Systems Abuse: Problems and Solutions (Cashmore et al, 
1994), Cashmore and Paxman's report, Longitudinal Studies of Wards Leaving Care ( 1996) 
and Owen's book. Every Childhood Lasts a Lifetime: Personal Stories From the Frontline of Family 
Breakdown (1996). All paint a grim picture for many children involved in the care and 
protection system. The Committee anticipates that the findings of the Stolen Children 
Inquiry will also document many disturbing instances of . abuse and deprivation of 
Aboriginal children in care. 

The revelations of the Wood Royal Commission have dramatically highlighted the 
vulnerability of many children and young people involved in the care and protection 
system. Evidence to the Royal Commission has revealed that many children who were in . 
the care of the Department of Community Services were subject to abuse. A number of 
these incidents occurred many years ago and that they are only now public confirms the 
evidence to this Committee regarding the vulnerability and silence of so many "damaged" 
children. Moreover, further evidence to the Royal Commission from senior members of 
other government departments has revealed a general ignorance by senior bureaucrats to 
issues relating to abused children. 

Despite all of the reports dating back to the 1980s, the deaths of 19 children who had 
been notified to the Department of Community Services as being at risk of abuse or 
neglect provides what the Council for Intellectual Disability considers: 

a glaring example of the failure to provide appropriate and effective advocag, 
(Submission 14). 

Since the revelations of these deaths, a Child Death Review Team has been established by 
the Government. The team includes representa,pves from the Department of Community 
Services, the Child Protection Council, the Police Service, the Departments of Education, 

54 



CARE AND PROTECTION 

Health and Attorney General, and the State Coroners Office. Experts in the fields of 
paediatrics, law and social work are also included. This review mechanism will ensure all 
deaths of children in New South Wales occurring in suspicious circumstances are examined 
to enable the identification of those deaths that are due to child abuse or neglect. A 
register of all child deaths is to be maintained, allowing an analysis of non-accidental child 
deaths. The Team will provide advice to government on ways to prevent or reduce child 
deaths. The Committee welcomes the establishment of this Team, particularly its 
proactive role in prevention. Recommendations concerning the Team are contained in 
Chapter Eight. 

The Committee notes that the Community Welfare Act 1987 and the Children (Care and 
Protection) Act 1987 are currently being reviewed. A number of issues canvassed in this 
Inquiry will also be investigated in the review. The Committee hopes that the findings and 
recommendations in this Report will assist the review process and outcomes. 

The following discussion will examine issues relevant to children's advocacy and the care 
and protection system. It will first outline the system of processing of a child through the 
care and protection system and then examine the substitute care system itself. The 
Chapter will also look at the issue of leaving care. Finally, the discussion will examine 
whether the rights and needs of children in the care and protection system are being 
effectively advocated for and how the system might be improved in this regard . 

.. 

At the outset the Committee strongly urges the New South Wales Government to 
ensure that child protection and the care and protection system are a budget 
priority and that adequate resources are provided to the care system and to family 
support services to ensure that each child is able to reach his/her full potential. 

3.2 CARE AND PROTECTION - THE PROCESS 

The Department of Community Services is responsible for children who are involved in 
the care and protection system. Children and young people come to the attention of the 
Department if there has been a notification that a child is ','in need of care". The 
governing legislation is the Children (Care and Protection) Act 1987 which specifically 
provides that the protection of the child is of paramount concern. Consequently, any 
orders or action taken by the Court should be made with this as a major priority. 

Section 10 of the Children (Care and Protection) Act 1987 defines the circumstances of a 
child who is in need of care in the following way: 

(1) (a) adequate provision is not being made, or is lilce{y not to be made, for 
the child's care; •• 

-~•~-

(b) the child is being, or is lilce{y to be, abused; or 
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(c) there is a substantial and presentry irretrievable breakdown in the 
relationship between the child and one or more of the child's parents. 

(2) Without limiting the generality of subsection ( 1 ), a child who is residing in a 
non-Government children's home is in need of care: 

(a) if the child has been residing in the home for a period of 12 months or 
more; and 

(b) if there has been no substantial contact during that period between the 
child and: 

(i) any of the child's parents; or 
(ii) any person in whose care the child was immediately before the 

child began residing in the home. 

• (3) Without limiting the generality of subsection ( 1 ), a child is in need of care if: 

(a) the child is under the age of 6 months; and 

(b) the child is in the care of a person who is fostering the child in 
contravention of section 42; and 

(c) it appears that the person may continue to foster the child in 
contravention of that section. 

The Act defines "abuse in relation to a child" as to: 

(a) assault (including sexual assault) the child; or 
(b) ill-treat the child; or 
( c) expose or subject the child to behaviour that psychologicalry harms the 

child, whether or not, in any case with the consent of the child. 

The Children (Care and Protection) Act also provides that children under 16 years of age, 
who frequent a public place, and it is reasonably suspected that the child lives in, or 
frequents, the public place and is not under the supervision or control of a responsible 
adult, may be removed from that place by a police officer or district officer. 

Section 22 (I) of the Act provides that any person who believes, on reasonable grounds, 
that a child who is under the age of 16 years has been, or is in danger of being, abused, or 
is in need of care, may notify the Department of that be-lief either orally or in writing. 
Certain categories of people, including doctors and teachers, have a mandatory obligation 
to report such a belief of abuse to the Departw,ent. 
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When the Department is notified of the suspected abuse or neglect of a child, the Director­
General is required under the Act to promptly call an investigation into the matter. 
However, the Committee is aware that a lack of resources has resulted in the Department 
categorising these cases, and only treating the most serious as formal notifications requiring 
prompt investigation. 

The Committee is concerned that declining resources and an increasing community 
awareness of and focus on child sexual abuse may have resulted in other groups of children 
in need of assistance being overlooked. These groups include both children at risk of 
physical abuse or neglect in the community, and children who are in substitute care but 
whose needs are not being adequately met within this system. The Committee notes that 
most children in care have been placed there because families have difficulties in providing 
adequate care for their children, and not as a result of sexual abuse. 

If the child is believed to have been abused or is in danger of being abused, or is in need 
of care, the Department may make an application for the child to be removed from the 
home. 

Section 59 of the Children (Care and Protection) Act allows a district or police officer to 
remove a child where there is a court order. If the child is in need of care (i.e in 
immediate danger of abuse), the officers may remove a child without a warrant. If there 
are reasonable grounds that the child is need of care, the child may be removed with a 
warrant. A warrant may also be issued to enter and search premises for any child 
suspected to be in need of care (Redfern Legal Centre, 1995:244). 

Should a district officer or police officer believe that a child is in immediate danger of 
abuse they may remove the child from the home. The Department of Community Services. 
then has three days in which to make a care application to the court in regard to such a 
child, failing which, the child is returned to the home. 

Where the District officer or police officer removes a child from his/her home, that child 
cannot be placed in a juvenile remand or custodial centre. The child may be placed in a 
designated Department of Community Services home, with a friend or relative or with a 
foster family. ' 

3.3 COURT PROCEEDINGS 

Children who have been abused or neglected are often the subject of care and protection 
proceedings in the Children's Court. Since 1987 and the introduction of the package of 
community welfare legislation, care and protection proceedings have been separate from 
juvenile justice matters. Prior to this time, abused or neglected children were "charged" 
with being neglected or uncontrollable and tq~ outcomes of proceedings could often be 
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punitive in nature. This was particularly the case when a young person absconded from 
a Departmental institution and was subsequently dealt with as a young offender. 

With the introduction of the Children (Care and Protection) Act in I 987, there was an 
attempt to switch the approach from "punishing" abused or neglected children to 
improving their "care and protection". This new approach had as its overriding 
consideration the protection of the child. 

Through a number of provisions the Act sought to recognise that children come into the 
care and protection system through no fault of their own, and that they should not be 
dealt with as if they had committed an offence. Part 5 of the Act sets out a number of 
objects in relation to children in need of care. Section 55 provides that: 
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The objects of this Part are to ensure that children in need of care are provided with 
assistance and supportive services, the provision of that assistance and those services 
being based on the premises that: 

(a) the welfare and interests of children are to be given paramount 
consideration; 

(b) children are entitled to special protection and to opportunities and 
facilities to enable them to develop physical!,, mentally, morally, 
spiritual!, and socially in a healthy and niir'Jfal manner and in 
conditions of freedom and dignity; 

(c) children, for the full and harmonious development of their 
personalities, need love and understanding and,· towards that end, 
should, wherever possible, grow up in the care and under the 
responsibility of their parents, but if that is not possible, in an 
environment of affection and moral and material security and, in the 
case of children of tender years, should not, except in exceptional 
circumstances, be separated from their parents; 

(d) continuing contact between children and their 'parents should be 
encouraged in situations where, pursuant to legal proceedings, 
children have been separated from their parents; 

( e) children should be protected against all forms of neglect, cruelty and 
exploitation; 

(f) responsibi!ity for -the welfare of children belongs primarily to their 
parents, but if not fulfilled devolves upon the community; and 
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(g) except in exceptional circumstances or pursuant to legal proceedings, 
there should be no interruption of relationships between children and 
their parents contra1y to the wishes of children and their parents. 

Whilst this provision represented a considerable change in the way abused and neglected 
children were to be treated and considered, evidence to this Inquiry shows that its 
intentions are far from being fulfilled. 

3.3.1 Conduct of Proceedings 

The actual conduct of care and protection matters has been described to the Committee 
as "woefully inadequate". The submission from Burnside identified endemic delays and 
procedures which are not child-focussed. Issues relating to the conduct of proceedings in 
which children who have been abused are witnesses for the prosecution, and family court 
proceedings, will be discussed in Chapter Four. 

In relation to care proceedings the Committee received considerable submissions and 
testimony regarding the issue of representation of children. The Committee understands 
that the role of a solicitor representing a child who is the subject of a care application, is 
to represent that child's wishes. Nevertheless, the majority of information received was 
critical of the current system of advocacy for children in the care system, seeing it as largely 
court-based, ad hoe, with children often represented by solicitors at court who may have 
little expertise in care matters, limited understanding of the broad range of other children's 
issues and limited ability and skills to communicate effectively with children. 

Representation for children involved in care proceedings is usually provided by a duty 
solicitor. When a child is too young to give instructions the court may appoint a guardian 
ad litem (discussed further below) to instruct the solicitor on the child's behalf. Solicitors 
appearing for children in these proceedings are usually drawn from the Legal Aid 
Commission's duty solicitor scheme. Community Legal Centre solicitors tend to provide 
a more specialist ongoing advocacy role for children in care proceedings. Although 
solicitors from Aboriginal Legal Services may also act for children in care proceedings, 
those services have few solicitors with expertise in children's matters (Submission 37). 

The Systems Abuse Report (I 994) clearly identified the problems associated with the 
representation of children who are involved in care proceedings. That report found that 
one of the causes of systems abuse in care and protection (i.e. the harm done to children 
in the context of policies or programmes that are designed to provide care and protection) 
is the "lack of voice for children" (Cashmore et al, 1994:5). 

According to the Report's finqings (1994:98): 

there is no machinery to ensure that childrer(s views are heard. Even if it is offered, 
few children take 'the opportunity to express their views in court and many do not even 
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understand what has happened. This is of particular concern because evidence shows 
that children's satisfaction with the outcome depends upon their belief that they had 
a say in the decision (Cashmore and Bussey 1992), just as the best predictor of 
whether foster care works or not, for example, whether children felt they had a say in 
who they went to (Melton, 1992). 

Among the problems of representation for children detailed in the Systems Abuse Report 
were: 

• 
• 
• 
• 
• 
• 
• 
• 

No right to legal representation at court 
No out of court consultation 
Restricted time to consult children before court 
Lack of continuiry 
Lack of legal services in institutions 
No specialist legal services in rural areas 
Court-based on[y - no advocary services 
Limited accountability 

Specifically, that report found that there are no clear guidelines for solicitors as to the "role 
of a child's representative in either the Children's Court or Family Court". The 
consequence is that: 

children's wishes are sometimes not even solicited. If they are, the attention they 
receive depends upon the approach of the individual worker. For example, in care 
matters before the Children's Court, it is up to the individual solicitor representing the 
child whether or not t:he child's view are put before the court (Cashmore et al, 
1994:59). 

The submission from Bamardos (Submission 31) also dealt at length with the issue of 
solicitors advocating for children coming before the Children's Court. Among their 
concerns with the current system are that lawyers and advocates only see a "snapshot" 
view of the children and do not necessarily see the child in a social context. Moreover, 
they stated that often questions are asked of children who do n<;>t understand what they 
are asking and often the answers are not taken in context. The submission provides the 
following example to illustrate this: 
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A solicitor phoned a 7 year old girl at 7.30 in t:he evening prior to a court hearing. 
The child had, at this stage, been asleep and the carers had to get her out of bed to 
take the phone call. The lawyer spoke to her approximate!, 2-3 minutes, asking her 
t:he question "Do you want to live with mummy?" The child replied ')Jes" but was 
referring to the foster mot:her, not-t:he mot:her whom she calls by her first name .... In 
court, the lawyer therefore indicated t:hat the child wanted to go to her birth fami[y, 
which was incorrect (Submission 31 ). 
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Bamardos explained to the Committee that: 

As can be seen by the previous case stu4Y sometimes children are talked to on the 
phone, rather than interviewed, which is very inappropriate for children, particularly 
those in 'the younger age group who find talking on the phone a trial, often they do not 
know what has been said, often sayingyes to any questions asked whether appropriate 
or not. Children are also seen at courts often in front of or nearby their birth family 
which can be intimidating. Many of the courts do not have any interview facilities 
and everybody is in one space which can be very distressing. Courts tend not to be 
user friendly (Submission 31 ). 

The Youth Justice Coalition identified the need for a more broad-based advocacy system 
for children in care and not merely one that is court-based. According to their submission: 

there is a need for independent advocary for young people in care. Advocary . . . not 
only provides an avenue for action being taken to improve the individual situation of 
a client but acts as an important accountability mechanism to ensure that the 
government is fulfilling its responsibilities (Submission 34). 

The Committee understands that even if the child has a solicitor representing his or her 
wishes, that relationship may not satisfy all the needs of a child involved in care 
proceedings. A social worker is employed as part of the Legal Aid Commission's Children's 
Legal Service at Cobham Children's Court and meets every child who comes through the 
court on a care and protection matter. In some cases, the social worker is able to provide 
follow-up support and ensure that a placement is found that is suitable to the child 
(Robinson Evidence - 22 April 1996). However, the Committee understands that the 
social worker sees a considerable number of children and young people which may. 
compromise the level of service a child receives. Being based at Cobham Children's Court 
only blatantly disadvantages those children appearing at other Children's Courts who may 
require the assistance of the social worker. 

The Manager of the Family and Children section of the Legal Aid Commission 
recommended to the Committee that a system of advocates or youth support workers be 
established to enable a person other than the Department of Community Services' District 
Officer to maintain a nexus between the child and the child's lawyer (Evidence - 22 April, 
1996). In their submission to the Committee, Burnside also recommended the creation 
of a Court Support Scheme, with youth workers assisting young people to liaise with Duty 
Solicitors. They also supported the appointment of appropriately trained Aboriginal 
support personnel to all Children's Courts where Aboriginal juveniles appear 
(Submission 23). 

In Chapter Four, the Committee recommends the establishment of a Children's Section 
within the Legal Aid Commission. This Sectism should: 
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• include specialist solicitors for care and protection matters; 

• establish, coordinate and monitor a children's duty solicitor and social work 
scheme, as currently operates at Cobham Children's Court, for all Children's Courts 
throughout New South Wales; and 

• establish, coordinate and monitor a scheme whereby children's solicitors and social 
workers travel on circuit to country areas where there is no specialist Children's 
Court or specialist children's solicitor. 

The Committee believes that the implementation of these recommendations would 
substantially improve the experience of children in care and protection proceedings 
throughout New South Wales. 

The Committee also recognises that if the Department of Community Services' network 
of District Officers was appropriately resourced to provide sufficient numbers of officers 
in both rural and urban areas, these Officers could assist children in care and protection 
proceedings. The Committee recognises that solicitors are often performing a social work 
role for children they represent, and greater support could be provided by the Department 
of Community Services. This particularly applies to rural areas, where there are no 
specialist Children's Courts. Practical difficulties exist in providing additional social work 
resources for a court which sits as a Children's Court only int,ermittently. 

3.3.2 Guardians Ad Litem 

As one possible means of assisting a child in instructing his or her solicitor, the Committee 
received testimony regarding guardians ad litem. Section 66 (I) of the New South Wales . 
Children (Care and Protection) Act 1987 makes provision for the Children's Court to appoint 
a guardian ad litem to represent the interests and views of any child who appears before 
the court. A guardian ad litem puts matters to a solicitor that he or she considers is in the 
best interests of the child. According to the submission of the Community Services 
Commission: 

' 
Despite a campaign by the Association of Child Welfare Agencies (ACWA) some 
years ago, no organisation or department has allocated responsibili't)l for the 
establishment or program for guardian ad litem. As a result it is a rare!, used 
provision (Submission 37). 

A number of witnesses before the Committee and a range of submissions were not 
supportive of the guardian ad litem concept. For instance, the National Children's and 
Youth Law Centre does not support this best interests model, believing the role of the 
child's advocate or representative should be to put to the decision maker the child's wishes 
and preferences (Submission 3). SNYPIC wrre also critical of the guardian ad litem 
concept. 
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In his evidence Andrew O'Brien commented: 

we see there is a need for [guardians ad litem] in extreme circumstances where a child 
or young person does not want to or cannot articulate any decision or view, but we 
would say for them not to be generally used .... the guardian also has to decide what 
is in my best interests and that may be contrary to what my view is and that is just 
continuing the disempowerment (Evidence - 19 April, 1996). 

SNYPIC contended that in any care proceedings, it is for the court to decide what is in the 
best interests of the child, not a guardian ad litem. 

Bamados also rejects the guardian ad litem proposal, suggesting the possible role they 
would play is unclear as there are currently a number of people in Court working towards 
the best interests of the child. They recommend improved casework standards rather than 
duplication (Submission 31 ). Child specialist solicitor Ms Leonie Miller concurred with 
this view and agreed that if the relationship between the solicitor and the child is effective 
for the child, then there is no need to add another layer, like a guardian ad litem (Evidence 
- 22 April, 1996). 

The National Children's and Youth Law Centre notes it is possible to have one person 
giving the decision-maker an independent view as to the child's best interests and have an 
advocate arguing for the child's wishes and preferences. In child protection matters in 
England and Wales, an independent social worker is appointed as a guardian ad litem, and 
if the guardian ad litem's view does not coincide with the child's wishes a solicitor is 
appointed to represent the child's wishes (Submission 3). 

The Committee believes that the solicitor's duty to convey the child's wishes, and assist 
in the court determining the child's best interests, should not be in conflict. Ms Miller 
suggested that in difficult cases, where the child's wish, as expressed by their solicitor, may 
appear to conflict with their best interests, open and effective communication from both 
sides is vital: 

If [the magistrate] has gone through the process of thinking care}ully and explaining 
it to the child and allowing her to return to the court if she wishes to place her views 
further. before the court, I find that most children can live with that [decision] 
(Evidence - 22 April, 1 996). 

3.3.3 Shared Guardianship and Alternatives to Court Proceedings 

The Community Services Commission believes a more fundamental question should be 
asked regarding the desirability of a major shift from a court process to a paneVtribunal 
system determining the care of children, simil~r to the Guardianship Board (Submission 
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37). Burnside also supports the establishment of specialist child protection tribunals 
(Submission 23). 

The Guardianship Board, discussed further in Chapter Seven, functions as an independent 
tribunal, established under the Guardianship Act 1989. Under that Act, the Board has a 
range of powers of guardianship, as follows: 

• limited guardianship (with defined powers and scope for specific directions to a 
guardian); 

• plenary guardianship; or 

• temporary, interim, short or long term orders, with mandatory reviews . 

The Board is able to set out a plan for each person for whom a guardianship order is made, 
with time frames for action, and adopts a multi-disciplinary approach. 

The Committee recognises the benefit of a shared form of guardianship for children at risk. 
Parents may still be able to play a valuable role in the life of a child who has been taken 
into care. The Committee believes the current provisions for care orders made through the 
court lack the flexibility required to recognise the various needs of the child, and provide 
a clear plan for their future. 

However, the Committee appreciates that, in any form of proceedings, the voice of the 
child must be heard. The Community Services Commission contended that in any 
alternative system of hearings for children in care 

there still needs t:o be a strong legal/advocary input to ensure the principles of natural 
justice apply, and that the rights of children are not sacrificed in the name of their . 
"best interests" as determined by service providers with potential conflicts of interest 
(Submission 37). 

The Committee supports this view. 

The Committee also believes that a greater focus on preventing the neglect and abuse of 
children is required. In some situations, intervening through court processes may be 
counter-productive. This has particularly been the case for Aboriginal families, where the 
history of welfare intervention has been characterised by oppressive policies which have 
destroyed families. 

In recognition of this history, the Department of Community Services in Bourke has been 
attempting to empower families and the Aboriginal community in decisions affecting the 
care of children. When child protection ma~iers come to the Department's attention, 
family meetings are called to encourage the identification of solutions in accordance with 
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the need to protect the child. The Department has found these meetings have been 
successful in identifying solutions which are sensitive to the child's needs and appropriate 
to the circumstances, making a court appearance unnecessary. 

The Committee recognises that not every care matter needs to be contested through court 
or tribunal processes. The nature of some matters may allow for resolution through 
negotiation. However, the Committee believes that in establishing informal arrangements 
to deal with children at risk, the principles of care and justice must apply to notifications 
received. 

The Committee supports further consideration of alternatives to court processes in this 
area. 

3.4 CHILDREN IN CARE 

As noted above, where a child is deemed in need of care, officers of the Department of 
Community Services may: 

• place the child in a Department of Community Services establishment - not 
a detention centre; 

.. 

• take the child to stay with a relative or friend; or 

• place the child in foster care. 

Representatives of the State Network of Young People in Care; further explained to the. 
Committee that: 

the definition of care is anyone who cannot live with their biological parents in any 
circumstance (thus including those in detention) (Poulsen Evidence - 19 April, 
1996). 

Andrew O'Brien, Co-ordinator of the State Network of Young People in Care, further told 
the Committee in his evidence: 

In New South Wales we estimate there are six thousand children and young people 
in care .... [Moreover] the Department of Community Services'.figures say there has 
been a fi»!y percent increase in numbers [ of young people and children J entering care 
over the past four years (Evidence - I 9 April, 1996). 

In response to a question from the Committee about the possible reason for this increase 
Mr O'Brien replied: 
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the ever increasing awareness that is growing out there in the community about child 
abuse (Evidence - 19 April, 1996 ). 

Nevertheless, as the Committee heard on numerous occasions, greater community 
awareness has not been translated into "a better deal" for children and young people in 
need of care and protection or involved in the care and protection system. 

Dr Judy Cashmore, co-author of the ~ystems Abuse and Longitudinal Stuqy of Wards Leaving 
Care reports, presented detailed evidence to the Committee regarding the on-going 
disadvantages suffered by those who have had involvement in the care system. According 
to Dr Cashmore (Evidence - 19 April, 1996 ), whose reports gave shocldng and disturbing 
examples of various abuse and neglect suffered by children who were living in substitute 
care (including children being pushed into walls, having heads thumped into stairwells, 
being beaten, starved, sexually abused, emotionally abused, denied contact with families 
and having to listen to parents spoken about in very negative ways): 

there arc issues of abuse in care and tht;y happen because there is little monitoring or 
review going on for these children ... what these kids are saying right throughout is 
what thry want is someone to listen to them. Thry need someone to listen to them and 
act on their behalf and thry really did not think thry had it. 

One of the major problems facing children and young people in care is that many 
experience multiple placements during the course of their time in care. Cashmore 
explained to the Committee (Evidence - 19 April, 1996) that in both her studies: 

we certainly found that children who had been in one long term placement thry 
remained in for 75% of their time in care, attended fewer schools; were more likely to 
complete more years of schooling, thry were less like!J! to have thought about or 
committed suicide, thry were happier after thry were discharged and thry had more 
resources about who to go to for help, both .financial and informational support. 

Moreover, in her evidence to the Committee, Chief Executive Officer at Barnardo's, Ms 
Louise Voigt, stated that: 
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a lot of young people who are taken into the care of the Department, often when they 
are quite young, .find such appalling experiences within the care system they are 
repeated!Jl moved. I mean twenty-two moves are not unusual in the care system from 
perhaps a child's admission from eight years old. They are then in such a troubled, 
damaged state at fourteen or .fifteen, that residential establishments are unable to 
handle them, refuges, etc, and foster care programmes within the State government 
departments, being poorly, supported by district officers, ar-e unable to hold them and 
so for many of those young people, apparent!J! in the care of the State, th~y are in fact 
prostituting on the streets. 
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Both statements from Cashmore and Voigt confirmed similar findings of the Girls at Risk 
report (New South Wales Women's Co-ordinator Unit, 1986) and the Human Rights and 
E,q_ual Opportunity Commission Report into Homeless Children which in 1989 reported (1989: 
109-110): 

Coming into care, or attempting to have a child committed to care, provides a clear 
path to homelessness .. . . A period of time spent in a child welfare or juvenile justice 
institution, or otherwise detached l!J7 the welfare system from the natural fami!J, seems 
to increase significant!J a child's chances of becoming homeless. A New South Wales 
survey of 100 girls, 64 of whom had been in the care of the State and all of whom 
were 'at risk', found that most of the girls had experienced significant instability of 
accommodation, including while they were in 'care'. The 100 girls had experienced 
between them 802 independent moves (that is without their parents). 

As well as multiple placements, children in substitute care face other problems such as lack 
of contact with natural parents and siblings, multiple social workers and, as noted earlier, 
failure to achieve academically (Submission 34). According to the President of the 
Community Services Appeals Tribunal (a forum that reviews administrative decisions that 
affect the rights of people in the community services and welfare area such as wards): 

the turnover in departmental offices and foster parents in the history of the child before 
he or she arrives before the Tribunal is extraordina~y. One can see 15 placements 
made in half as many years or less; that is routine, not extraordinary, which says 
something about the need for child advocary. The moment that these children go into 
care, somebody must take responsibility for following their progress. The system simp!J 
does not work (Evidence - 29 November, 1995). 

The Usher Report further highlighted the fact that children in the care system are generally 
voiceless and powerless in decisions that affect them. That report stated that (1992:86): 

it is not uncommon that young people are excluded from case conferences and case 
decision-making processes, and while this appears to occur where it is deemed to be in 
their best interests, there is no requirement to justify such exclusion or show cause. 
Ironical!J, while the child is the focus of the decision-making proces;, they are general[)' 
not a party to it. 

Cashmore and Paxman's report, Longitudinal Study of Wards Leaving Care (1996) provides 
graphic insight into the voicelessness of children in the care system. Two examples from 
their report clearly illustrate this (1996:26): 

• they sort of explained why I was in qare but they keep you in the dark a lot -
what was happening and they plan your future without listening to you (Aged 
15 when admitted to wardship). "'i 
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• It all happened so quick'{y that I had no say in it whatsoever, they just took me 
to the court, put me in some room, I sat there and was told this is what is 
going on and the next thing I know I'm sitting in this weird place [Minali 
assessment centre] ... I was real'{y .frightened because I didn't know what was 
going to happen, and hang, I'm in this house full of kids and there is a mother 
and a father, a roster ... how long will I be staying here? They said about two 
weeks to get me away from my Dad (Aged 12). 

The Committee believes that formal mechanisms are required to ensure that all decisions 
affecting a child or young person in the care and protection system are properly explained 
to that child or young person and that he or she has appropriate input into those decisions. 

3.4.1 Foster Care 

In relation to the issue of children in foster care, Ms Jan Shier, Director of Care and 
Protection, Department of Community Services stated in evidence: 

I think foster care can pose particular challenges for monitoring the needs of children, 
given that children sometimes have difficulty in having a voice or expressing themselves 
within any fami'{y context (Evidence - 3 May, 1996). 

The Committee recognises that many foster carers undertake e_normous responsibilities at 
considerable personal sacrifice when fostering a child or a number of children, particularly 
when the child has experienced abuse or neglect. It acknowledges that many are wonderful 
and caring substitute parents, without whom the child in their care might have experienced 
further disadvantage and turmoil. 

However, the Committee heard considerable evidence in relation to children in foster care 
and the problems associated with ensuring· that their particular wishes and needs are 
listened to and met. This can be the case despite home visits by Departmental 
caseworkers. Former foster child and Committee member of the State Network of Young 
People in Care, Ms Katrina Poulsen told the Committee: 

the main problem with foster care (is that) you feel so isolated and unable to access 
services ... you can on[y find out what your foster parents want you to find out 
(Evidence - 19 April, 1996). 

Evidence from Dr Judy Cashmore detailed the disturbing case of a young woman and her 
siblings who were systematically starved for a period of approximately eight years by their 
foster carers. The children were stealing food from rubbish bins and other children. 
Although the Department of Community Services had received a number of notifications 
regarding the children from the time they started school, the responses from the foster 
parents that the children had come into their,,f3-re with junk food habits were accepted. 
After refusing to return to the house and seeking assistance from a teacher for alternative 
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accornmodation, the children were medically examined and found to be three years 
delayed in their bone development because they were not being fed. Dr Cashmore 
commented to the Committee that: 

th(!y had not had anyone who had asked them in private what was realry going on 
during that time(Evidence - 19 April, 1996). 

As was the case with these children, Dr Cashmore explained that case workers may 
regularly ask about their situation in front of their foster parents. In evidence she stated 
that: 

it is a pretty brave kid who will say "things are terrible" in front of the foster parents. 
The accountabiliry mechanisms are ve1y limited (Evidence - 19 April, 1996). 

Mr Morri Young, of the Association of Child Welfare Agencies also addressed the issue of 
advocacy for children in care, particularly foster care. He told the Committee in evidence 
that while the Community Visitors Scheme provides some form of monitoring of the 
circumstances of children in residential facilities, only 5 per cent of children in care live in 
such facilities, with most in foster care. Ensuring that the interests of these children are 
protected poses particular challenges. According to Young: 

it is a significant problem for t:heyoung child in foster care who may have a disabiliry, 
live in the country and be rare?J visited by his district officer or caseworker and who 
is not getting a review or does not know about the State Network of Young People in 
Care. How are that young person's views brought to the Jore? How are they heard? 
(Evidence - 9 November, 1995). 

The Committee was pleased to learn from Ms Jan Shier, that the Department of 
Community Services and the Foster Care Association recently conducted a workshop 
which identified the need to focus planning and train1ng of carers on what is in the best 
interests of children in care (Evidence - 3 May, 1996 ). Moreover, the Committee notes 
that the draft document of the Department's review of the Standards of Substitute Care 
Services supports opportunities for children in foster care pla<:=ements to have private 
discussions on an ongoing basis with their case workers (Hudson Evidence - 3 May 1996). 

The Committee strongly recommends that case workers always conduct private discussions 
with children in foster care. It also notes that reducing the case load of workers will help 
to ensure that this will occur. 

The Committee recognises that children in care may experience crisis situations and 
require special assistance beyond that available through regular contact with case-workers, 
or Community Visitors for children in institutional care. The Committee believes this 
need should be addressed by a service providing 24-hour advice, information and help for 
all children in care. • 
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Since opening in May 1993, IGds Help Line counsellors have responded to 42,858 calls 
from young people who named New South Wales as their location (Submission 10). The 
Committee recognises IGds Help Line as a strong advocacy service for children and 
supports its further promotion by agencies working with children. 

The Committee considers arrangements for independent advocates in Chapter Eight, and 
recognises their potential to develop out of hours support services for children in care. 

RECOMMENDATION I 

That the Minister for Community Services ensure that case workers always 
conduct private discussions with children in foster care in addition to any 
discussions that they may have with foster carers. 

RECOMMENDATION 2 

That the Premier augment the resources of the 24 hour advice and referral 
service provided by the Kids Help Line to ensure that children, particularly 
those in care, have an effective information agency. 

3.4.2 Boards of Review 

A number of agencies believe the failure_ to implement the Boards of Review outlined in 
the Children (Care and Protection) Act 1987 creates a gap in provisions for addressing the. 
grievances of children in care. These Boards were to undertake periodic examinations of 
the welfare of children in care. The provisions in the Children (Care and Protection) Act were 
to oblige the board to review every child in care after the first six months. Reviews could 
also be requested at any other time and for any reason. These provisions were never 
proclaimed. 

In 1993 an Interim Review Committee was established as a sub-committee of the 
Alternative Accommodation and Care Committee to monitor the cases of children moving 
from government institutions into the care of the non-government sector, but the 
Committee does not function in the systematic manner intended for the Boards of Review 
(Usher Evidence - 3 May, 1996). The Youth Justice Coalition contends: 
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the provision of periodic review would be a single measure which would lead to 
significant improvements, in the· circumstances of children in care and is urgent!), 
needed (Submission 34). • 
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It believes reviews of children should be conducted three months after coming into care 
and each twelve months thereafter by an independent body with decision making powers; 
assured funding; and an appropriate accountability mechanism to require compliance with 
determinations. The powers of the Community Services Commission could be changed 
and resources provided for it to carry out such periodic reviews (Submission 34). 

The Premier's Child Abuse Package, announced in April, indicated a review and 
monitoring mechanism would be created for children in substitute care. An amount of 
$4.08 million has been allocated over the next three years for this purpose. 

As noted above, the Committee was informed that the Children (Care and Protection) Act is 
currently being reviewed. A Legislative Review Working Party has been formed as an 
initiative of the Department of Community Services. The terms of reference for the review 
include an assessment of whether the legislation should be left in its present form; be 
amended; or be repealed and replaced with new legislation (Lannoy Evidence - 3 May, 
1996). The Committee was assured that extensive consultation will take place on these 
issues, and the interests of children in care 'Will be paramount (Lannoy Evidence - 3 May, 
1996). 

The Committee recommends the immediate implementation of the Boards of Review 
provisions in the Children (Care and Protection) Act 1987. The Committee believes this 
course of action would produce significant improvements in protecting the interests of 
children in care, and is one of the strongest means of arresting the declining status of these 
children in our community. The Committee is alarmed regarding evidence of the 
e:xveriences of children in care, and believes Boards of Review have the potential to reduce 
the number of placements experienced by these children. 

The Committee recommends these Boards should review the circumstances of each child • 
coming into care six months after they enter care; and annually thereafter. Following the 
immediate establishment of the Boards through proclamation of the relevant provisions 
of the Children (Care and Protection) Act, the Committee believes these provisions should be 
considered by the Legislative Review Working Team. The Committee supports a 
strengthening of these provisions to ensure that children in care are reviewed annually, and 
calls for the Act to be amended when the Review Team reports to the Minister. 

In association with the establishment of the Boards, the Committee calls for improved 
management of information on children in care, with appropriate consideration of privacy 
needs and confidentiality. 

The Committee also believes scrutiny of the operations of the Boards of Review by 
independent, community-based advocates for children could further increase 
accountability and improve conditions for children in care. 
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The Committee believes the statutory obligation of the Minister and the Department to 
provide adequate and appropriate care would be further enhanced by requiring annual 
reports to be tabled in Parliament on the processes and outcomes of decisions of the 
Boards. 

RECOMMENDATION 3 

That the Premier instruct the Minister for Community Services to: 

• establish Children's Boards of Review, as set out in Part 7 of the 
Children (Care and Protection) Act 1987, forthwith, by having that Part 
of the Act proclaimed immediately; 

• amend Part 7 of the Children (Care and Protection) Act 198 7, following 
the report of the Legislative Review Working Team, to oblige the 
Boards to undertake annual reviews of all children in care; 

• ensure that annual reports on the processes and outcomes of the 
Boards' decisions and placement issues are tabled in Parliament, with 
due regard for confidentiality. 

3.4.3 State Wards and the Role of the Minister 

As Minister for Community Services, the Minister is the legal guardian of all state wards. 
As legal guardian he is responsible for the care and education of all children who are state 
wards and has authority to make decisions about those children's lives. Wardship orders. 
can be made for a fixed period of time or until the child reaches 18 years of age. Such 
orders ca.nnot be made in respect of a child over 16 years of age. 

A number of submissions and testimony identified the issue of the Minister's role in 
respect of state wards. Many were critical of this role in light of evidence that many state 
wards, "get lost in the system", are homeless, end up in the juvenile justice system or die 
at their own, or someone else's hands. As the Committee was told in evidence, the tragic 
murder of state ward Jasmine Lodge, "was an indication of the system severely failing a 
young girl" (Loughman Evidence - 29 April, 1996). In her evidence to the Committee, 
solicitor Ms Janet Loughman explained: 
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(State wards) are entitled to a safe place to live and we can .find that it takes a dozen 
letters to different people in the department, to the Minister, phone calls that go week 
by week, an extraordinary amount of advocacy is sometim~s required just to produce 
for a young ward of the State the rights • that they have while they are in care. 
(Evidence - 29 April, 1996) 
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The submission of the State Network of Young People In Care addressed in detail the issue 
of state wards and the role of the Minister as guardian. That submission stated 
(Submission 41): 

as guardian, the Minister has a role in advocating for the children in his care to 
ensure that they receive the care and support that they need. This role could be seen 
to be in conflict with the other Junctions that the Minister and the department must 
Julfill, such as investigating abuse or neglect, supporting families, removing children 
from their families and providing care for these children and young people. 

This issue was similarly discussed in the submission of the Community Services 
Commission. In acknowledging that the Minister, in his role as guardian, delegates to 
officers of the Department of Community Services, the submission observed (Submission 
37): 

can District Officers support a family, advocate on behalf of a child, as well as 
investigate notification? Should investigation, family support and advocary be 
separated? Should other agencies be contracted to do family support work? Should 
guardianship be devolved from the Minister to, sqy, a Children's Advocate/Guardian? 

The Youth Justice Coalition further addressed this issue in relation to departmental 
resources. The submission stated: 

the conflict of roles is also evident in decision making where District Officers must 
choose between meeting needs of children and departmental imperatives to run tight 
budgets. 

SNYPIC clearly supports an independent guardian being responsible for state wards. 
According to their submission (Submission 41): 

this conflict of roles may make it difficult for the Minister to fulfil his role as guardian, 
especial'!J, when a ward is in conflict with the Department of Community Services. A 
comparison that can be made is that when there are situations of, abuse or neglect for 
a child with his or her family, an outside body (the Department of Community 
Services) steps in to look at what can be done to help the child. For a child under the 
Minister's guardianship, there is no such body. Because of this SNYPIC is proposing 
that a model for a separate children's guardian be developed. 

The Committee recognises the circumstances leading to support for the creation of a 
separate children's guardian. State wards have not been adequately cared for by successive 
state governments, and there has been a lack of appreciation for the statutory 
responsibility of Ministers in this regard. The Committee considers that ultimate 
responsibility and accountability for all qtlldren in care must remain with the 
Minister. 
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The Committee recognises the statutory responsibility, and community demand, for the 
Department of Community Services to meet the needs of all children in care. The 
adequate resourcing of the Department of Community Services is critical to the successful 
delivery of a range of services to wards and children in care, and the establishment of a 
meaningful partnership with the non-government sector in delivering these services. 

The Committee believes the establishment of Boards of Review will provide a significantly 
improved means of monitoring the Minister's statutory responsibility in relation to state 
wards. 

3.5 CHILDREN WITH A DISABILITY 

A number of witnesses and submissions have identified the numerous problems faced by 
children and young people in need of care or in the care system, who have a disability. 
Chairperson of the Child Protection Council, Mr Adrian Ford, told the Committee in 
evidence: 

children with a disability ... are at a higher risk of child abuse and neglect than 
children in the community generalf:y. Although Council has done a good deal to 
educate people, and we have special courses that focus on them, this group is still 
overlooked and we want more work done on that sector. (Evi~ence - 9 November, 
1995). 

In its submission, the New South Wales Council for Intellectual Disabilities expressed 
concerned at the large number of young people with an intellectual disability who are 
homeless and on the streets, many of whom had been in care. • 

The Committee understands that children with disabilities in the care system are 
particularlywlnerable to abuse and neglect. In her submission, Jane Woodruff, Director­
General of the Department of Ageing and Disability stated: 

'the abuse of adults wi'th a disability uncovered at Peat Island and the Lachlan Centre 
recentf:y has disturbing implications for the welfare of even more' vulnerable children 
(Submission 58). 

Woodruff further indicated that children within the substitute care system who have a 
significant level of disability constitute approximately 25% of the total number of children 
in substitute care (Evidence~ 3 May, 1996). Children in care who have a disability often 
present behavioural difficulties, and may "drop out" of both the care and disability 
systems. According to Ms Woodruff: 
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I am aware,for instance, of two children who ,ropped out of both the disability system 
and the foster care system and ended up in Minali, both with very significant 
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disabilities and nobody was paying any attention to the fact that they were there. 
Nobody was speakingjor them (Evidence - 3 May, 1996). 

The Committee heard that a scarcity of support services for children with intellectual 
disabilities and their families means that many families reach a crisis point and agree to 
their child being made a ward as a basis for getting the required support (French Evidence -
3 May 1996). However, the Committee understands that the Department for Ageing and 
Disability is currently developing a children's policy to address a range of issues, including 
family involvement with disability services and the development of forms of shared care 
(Woodruff Evidence - 3 May 1996). 

The Homeless and 15 report, based on a questionnaire sent to the 34 service providers who 
are members of the Kings Cross Youth lnteragency Forum, suggests a lack of information 
on rights and how to assert them contributes to the powerlessness of people with 
intellectual disability. Mainstream service providers have limited experience and 
knowledge of issues relating to intellectual disability, limiting their advocacy role in 
assisting with alternative long term support services. Access to individual advocacy outside 
these mainstream services may be limited since this requires well developed negotiation 
skills, which are not consistent with the experience of homelessness, nor in many instances 
intellectual disability (NSW Council for Intellectual Disability, 199 5: 12). 

Despite a significant proportion of service providers indicat~ng they had contacted the 
Department of Community Services in relation to clients with intellectual disability 
presenting to their services, very few of these young people moved on to long term support 
services: 

even with intervention from service providers and advocates who are committed to 
seeking change for these young people, it is extreme?, difficult to access support services. 
This is evidence of the extreme lack of appropriate support services available to people . 
with intellectual disability in New South Wales and the inability of the existing 
system to be flexible in its delivery of services (NSW Council for Intellectual 
Disability, 1995:18). 

Among the Homeless and 15 report's recommendations was that the Minister for Ageing and 
Disability establish a Crisis Intervention and Support Agency to support young people with 
intellectual disability who are homeless; to support agencies working with these young 
people; and to support families of young people with intellectual disability (NSW Council 
for Intellectual Disability, 1995:23). 

The submission from the Council for Intellectual Disability states: 

People with disabilities also need advocates t:o overcome neglect, abuse and exploitation, 
segregation and lack of economic and social r;fpresentation. The need for advocacy is 
paramount during childhood (Submission 14). 
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The Director-General of the Department of Ageing and Disability informed the Committee 
of the critical need for a whole-of-government approach in the area of care and protection 
of children with a disability. Approximately 550 children with a disability currently reside 
in specialist residential care, but "ahnost none" of those children come under the child care 
and protection system, as a result of a lack of co-ordination between substitute care, child 
care and protection and disability systems (Evidence - 3 May, 1996). 

A third group, children with a disability who are inappropriately placed in nursing homes, 
is also of concern. These children remain outside the care and protection system, and are 
not covered by the Disability Services Act since nursing homes come within the 
responsibilities of the Commonwealth government (Woodruff Evidence - 3 May, 1996). 
The Committee recognises new aged care agreements are being developed under which 
states will have responsibility for managing aged care programs, including nursing homes. 
These agreements are intended to have a greater focus on outcomes for consumers. The 
Committee calls for strategies to be developed to provide disabled children in nursing 
homes with alternative forms of care. 

The Disability Service Standards (Department of Community Services, undated) currently 
include a recognition of individual needs, and the requirement for every person within a 
funded service to have an individual service plan. The standards also refer to involving 
consumers in decision-making; the need for complaints mechanisms; and the maintenance 
of family relationships. / 

The Committee heard, however, that there is no specific emphasis on children, since the 
historical development of the standards was associated with Commonwealth-funded 
services for adults. In New South Wales, all disability services have been required to have 
an approved transition plan to move towards conformity with the standards, which has . 
involved a cultural change and a realisation of the need to talk to those using the service. 

However, the Committee was told that the difficulty for children is that the services only 
talk to parents. While the rights of adults with a disability to speak for themselves have 
long been recognised in disability services, the rights of children have often been 
overlooked. The Department of Ageing and Disability is preparing a discussion paper to 
support its children's policy, which will include an emphasis on the rights of children. 

An amount of $3.5 million will be allocated in 1996-97 to improve services to children 
with a disability. This funding will provide 1,020 placements for children requiring respite 
care, early intervention, out of school hours care and therapy services. 
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RECOMMENDATION 4 

That the Minister for Community Services, Minister for Aged Services and 
Minister for Disability Services ensure the needs of children with a disability 
and their families are met by a Children's Policy for: 

• a range of support options for the care of these children, including 
adequate respite care; 

• on-going family involvement with disability services; 

• the development of forms of shared care to promote the interests of 
these children and reduce the incidence of children with a disability 
becoming state wards; and 

• a recognition of the individual needs of children, and the need to 
involve them in decision-making. 

The Director-General supported advocates from outside the disability services as being 
vital to ensuring an appropriate focus on children's rights is achieved (Woodruff Evidence -
3 May, 1996 ). 

The Committee notes that there are services providing individual advocacy for people with 
intellectual disability. The Citizen Advocacy movement aims to recognise, promote and 
defend the rights and interests of people with intellectual disability through independent, 
non-profit community programs. The Citizen Advocacy Office recruits and supports 
volunteers matched with a "protege" to provide friendship, new experiences, and in some. 
cases, spokesmanship and protection from abuse. The Committee supports initiatives 
providing support for people with disabilities in the community, and calls on 
governments to provide sufficient funding for such services to be further developed 
and the specific needs of children to be met. 

The Committee heard of the need for a more systemic form of advocacy. Both the Council 
for Intellectual Disability and the Northcott Society recommended the creation of a 
separate independent children's advocacy service promoting the rights of disabled children 
to access the same opportunities as other children. The Director-General of the 
Department of Disability and Ageing supported the establishment of such a service for 
children with a disability to: 

• review the placement of children with disabilities in care in New South 
Wales; 

• advocate on behalf of children wi1Jl disabilities in care who have no parental 
involvement; • 
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• advocate and support targeted parents of children in care to maintain and 
strengthen family/child relationships; 

• ensure that no child with disabilities is placed in substitute care vvithout a 
process of permanency planning being undertaken. Also to ensure that all 
such placements are provided ,vith ongoing support and are subject to a 
clearly identified monitoring process; 

• advocate for support services needed to enable children vvith disabilities to 
live vvithin a family (Submission 58). 

The Committee has examined forms of systemic advocacy in Chapter One. 

3.6 LEAVING CARE 

Many submissions and witnesses to the Committee examined the issue of when a child or 
young person leaves care. When a young person in care reaches the age of 18 years he or 
she is discharged from care; children may, however, be discharged at an earlier age. The 
Committee understands that upon discharge young people are offered little support or 
assistance in living independently. 

The issue of young people leaving care has been comprehensively dealt vvith in Cashmore 
and Paxman's report, Longitudinal Study of Wards Leaving Care ( 1996 ), which focussed on 
the experiences of young people leaving wardship in New South Wales. The study was 
funded by the New South Wales Department of Community Services and the objectives . 
of the study were: 

• 

• 

• 

• 
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to examine the circumstances, experiences and difficulties of young people 
leaving wardship at the time of leaving care and subsequently; 

to document their perceptions of the events and experience~ of being in care; 

to evaluate the service needs of young people leaving care and the extent to 
which these needs are being met by Departmental and non-Departmental 
services; 

to examine any relationships between outcomes and young people's individual 
characteristics, family histories and experiences in care. 
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Among the findings of that study ( 1996: ii - iii) were that: 

• nearry half the young people who were leaving care, at some stage, felt unsure and 
vulnerable about doing so, although they maintained indifference or enthusiasm at 
other times; 

• within 12 months of leaving wardship, on!J, one in four former wards were still living 
where they were just before they were discharged from wardship. On average they had 
moved three times. The more placements they had been in while they were in care, the 
more places they lived in after leaving care; 

• just under half the former wards were unemployed 12 months after being discharged 
from wardship. Nearfy half said th~y were hailing problems 'making ends meet' 
financially; 

• near!), one in three of the young women had been pregnant or had a child soon after 
leaving wardship; 

• just over half had completed only Year 10 or less of schooling, consistent with the 
findings of other studies of poor educational attainment of young people in care; 

• over half the former wards and two-thirds of the young people living away from home 
have thought about or attempted suicide. 

In their submission the Youth Justice Coalition addressed the issue of young people leaving 
care and were particularly concerned with the lack of information and support provided 
to these young people. According to the submission (Submission 34): 

young people in care lack infonnation about their rights to financial and other support 
from t:he Department after discharge from wardship. Wards leaving care are asked to 
do so abrupt!), and their ongoing support may depend on their knowledge and ability 
to advocate for entitlements. At 18 young people are automaticalry discharged from 
care and some are discharged at a younger age. These young people are expected to 
set themselves up with little preparation and assistance. A number of reports have 
established a strong relationship between homelessness and those children and young 
people in state care. 

Section 92 of the Children (Care and Protection) Act provides for former wards to receive 
assistance at the discretion of the Director-General, yet many ex-wards are unaware they 
may receive help (Submission 41). 
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The Council for Intellectual Disability also raised in evidence to the Committee that: 

for wards leaving the care of the State with intellectual disability the problem is 
exponentially worse than it would be for a regular kid who is leaving care (French 
Evidence - 3 May 1996). 

While some people with a disability may receive support in finding accommodation upon 
leaving care, this usually results in them being placed in a boarding house. The 
Committee heard of one young woman with a history of abuse and self-mutilating 
behaviour being placed in a large residential group home for mentally ill men in their 
forties: 

I am sure the case worker agonised at some point before putting forward the on!Jl 
option available but that was clear!Jl totally unacceptable (French Evidence - 3 
May, 1996). 

The Committee heard that: 

Non-government agencies and the department that provides substitute care should plan 
after-care from the day the child commences care, whether it is intended that the child 
be restored to the family or be moved to independent living as an adolescent. It is part 
of a process of care. But regrettably it is not necessarily acknowledged in funding or 
even in programs by all agencies (Young Evidence - 9 November, 1995). 

The Committee notes that the Government has recently announced an allocation of $3.6 
million over three years for the establishment of a Leaving Care Centre and the provision 
of additional specialist workers within the substitute care sector to provide advice and. 
follow-up support. 

Tenders have been called for the following services: 

• a Leaving Care Centre in Parramatta, which will function as a resource centre, and 
contain a team of 3 workers; 

• a team of 3 workers in the Macarthur region; and 

• a team of 1.5 workers in the South Eastern Sydney region. 

It is expected that contracts with successful tenderers will be finalised in November 1996. 

The Department has also proposed the establishment of Leaving Care Centres in western 
and northern New South Wales and for a service to be developed to meet the specific 
needs of Aboriginal children leaving care. '\ 
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The Committee commends the Government on this initiative and hopes that it will begin 
to address the enormous problems, identified above, confronted by young people leaving 
care. However, it believes that a review to assess the success of this initiative should be 
conducted in three years. 

RECOMMENDATION 5 

That the Minister for Community Services review in three years the 
operation of Leaving Care Centres and regional teams of leaving care workers 
to assess the adequacy of support for young people leaving care. 

3. 7 CONCLUSION 

The preceding discussion has highlighted that action for children in, and at risk of being 
in, care requires urgent attention. Overwhelmingly, the evidence has shown that children, 
although the focus of care and protection matters, have such little say in issues affecting 
their lives that this is not only unjust but, for many, proves detrimental and damaging. 
The Committee anticipates that the implementation of its recommendations in this and 
Chapter Eight, Future Directions, will go some way to improving the status of these 
vulnerable children. 
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CHAPTER FOUR 

LAW AND JUSTICE 

4.1 INTRODUCTION 

The overwhelming majority of submissions and testimony that examined the issue of 
children and the law indicated that advocacy for children in the area of law and justice is 
inadequate. The Committee was informed that this inadequacy, in the context of children 
as defendants, as victims or witnesses for prosecution matters, and as participants in family 
law matters, has meant that children can be effectively denied a right to be heard and their 
access to justice can be seriously compromised. 

It was submitted to the Committee throughout the Inquiry that a lack of specialist 
children's la,vyers, a general insensitivity or ignorance by members of the legal profession 
and the judiciary to children's issues and needs, and the whole adult-oriented structure 
and process of justice in this state, has contributed to the failure of effective legal advocacy 
for children and young people in New South Wales. In his evidence, Hogan told the 
Committee: 

the legal profession has neglected its responsibility to children and families. Probab[y 
there are on[y a handful of specialist children's lawyers of the 12,000 lawyers we have 
in New South Wales, and that is a matter of concern. Clear[y, as matters involving 
children often do not involve substantial commercial interests, the incentive is not there 
for lawyers to provide those services ... the Law Society, the Legal Aid Commission or 
bodies such as the Law Foundation have not done enough in this regard (Evidence -
9 November, 1995). 

The Committee has dealt extensively with issues relating to the adequacy of legal advocacy 
to children in the juvenile justice system in its 1992 report, Juvenile Justice in New South 
Wales. Where appropriate it will refer to the findings in that report throughout this 
Chapter. The Chapter will also discuss the issue of children as witnesses and children in 
family law proceedings. 

The Committee notes that the Hwnan Rights and Equal Opportunity Commission and the 
Australian Law Reform Commission are currently conducting a national inquiry into 
children and the legal process. Among the areas being considered by that Inquiry are 
children and the criminal law, children as witnesses and victims of crime, children in the 
care and protection system and children and the Family Court. To date, the Law Reform 
Commission and the Human Rights Commission (1996) have released an Issues Paper and 
called for submissions to the Inquiry. 
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4.2 JUVENILE JUSTICE 

Since completing its report into Juvenile Justice, the Committee is aware of some changes 
that have been made in the area of legal advocacy for children. Changes to the Legal Aid 
Commission include the establishment of the position of detention centre solicitor, the 
requirement that solicitors in metropolitan areas must apply to be placed on a special 
children's duty solicitor roster, agree to certain performance standards and attend specialist 
accreditation or specialist legal education (Humphrey Evidence - 22 April, 1996). 
Mechanisms now exist for solicitors who do not "perform" on the roster, to be removed 
(Humphrey Evidence - 22 April, 1996). 

At a community level a number of legal advocacy services have been established since 
1992. These include: the National Children's and Youth Law Centre (NCYLC), where one 
solicitor provides case-work; the expansion of Burnside Adolescent Legal Service to three 
solicitors and one welfare worker; and the establishment of Shopfront Legal Centre, which 
has one and a half solicitors engaged in case-work. Although the NCYLC aims to service 
children and young people throughout New South Wales, all other community based legal 
centres are Sydney-based. The Committee notes that funding has recently been approved 
for the establishment of five new Community Legal Centres located in Mt Druitt, Wyong, 
Lismore, Armidale and Dubbo. The Committee has been told that these centres, when 
fully operating, will be generalist centres - there will not be any specialist children's 
services. 

Since 1987 the Legal Aid Commission has had a Children's Legal Service based at Cobham 
Children's Court in Sydney's west. That service consists of one Children's Court solicitor 
who undertakes criminal and care matters at Cobham, a social worker and a detention 
centre solicitor. Other Children's Courts are serviced by duty solicitors, who are private. 
solicitors on a roster whose fees are paid by the Legal Aid Commission. Commenting on 
this situation Hogan stated in evidence: 

The Legal Aid Commission has a scheme in one children's court in which it provides 
a salaried solicitor, together with private solicitors on a rostered basis. That scheme 
was evaluated close to 10 years ago and the recommendation was -rn,ade to extend that 
model to all specialist children's courts in this State. A number of subsequent reviews 
were conducted, but that recommendation still has not been acted upon 
notwithstanding the fact that the report found the process to be cost efficient and 
improved the quality of the representation (Evidence - 9 November, 1995). 

Despite the changes over the last three years, most of the information received by the 
Committee revealed that legal advocacy services for children and young people in the 
Juvenile Justice process remain unsatisfactory. For Aboriginal young people and those 
living in rural or remote communities, the problems are further compounded. There are 
no specialist Children's Legal Services in I'U{al areas and very few solicitors in rural 
communities specialise in children's law. This presents an immediate disadvantage to rural 
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yo~g people by potentially compromising the quality of representation and advocacy they 
might receive. 

Commenting on the situation for young people who are represented at the Children's 
Court by solicitors on the Legal Aid Commission Duty Roster, then Public Defender and 
currently District Court Judge, His Honour, Robert Bellear argued before the Committee: 

Their time is short and sometimes, it might be a Monday, they might have sbc or seven 
kids who front up and it does not give them time to go and talk with the parents and 
talk wit:h the kids and gather the necessary evidence and information. That is real!, 
not done. It is not like an adult case (Evidence - 22 April, 1996). 

Moreover, Theresa O'Sullivan of Marrickville Legal Centre and convener of the Youth 
Justice Coalition explained to the Committee: 

(Law and justice) is one of the areas where there are major concerns for the lack of 
advocary for young people, as . . . their very liberry comes into question, which is an 
important right. The major problems for children involved with the criminal system 
is t:he inadequary of t:he representation, which is real!, on!, the Duty Solicitor Scheme, 
which provides for a solicitor for t:he young person when they attend court . . . . On 
average young people would on!, see t:heir duty solicitor for five, ten if t:hey were ludry, 
minutes before t:hey go 'into court. It would seem that this would, be one of the reasons 
why there are so Jew defended hearings (Evidence - 22 April, 1996). 

The Committee notes that inadequate legal advocacy can impact upon bail and sentencing 
outcomes. Indeed, as O'Sullivan (Evidence - 22 April, 1996) further explained to the 
Committee: • 

The statistics I have heard, I t:hmk up to ninety percent of children plead guilty in the 
Children's Court. In ot:her jurisdictions t:he rate is much higher for pleas of not guilty 
or defended hearings, such as in Victoria where t:here seems to be a much more 
comprehensive system of advocary for children in t:he criminal system. 

The Committee understands that advocacy, in the context of law and justice, is generally 
considered to refer only to advocacy at the court level. However, as a number of witnesses 
told the Committee, legal advocacy for young people involved in the juvenile justice system 
should be available when a young person is at the police station. The duty solicitor scheme 
does not fulfil this role and since most young people are arrested at night or on weekends, 

• it is difficult for Community Legal Centre solicitors to assist a young person at a police 
station. 

Section 13 of the Children (Criminal Proceedmgs) Act 198 7 provides that no statement made 
by a young person to the police is admissibL~ in evidence unless it was made in the 
presence of a responsible adult. If an adult is not present a magistrate or judge must be 
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satisfied that there was a proper and sufficient reason for the absence of such an adult from 
the place where, or throughout the period of time during which, the statement was made 
before allowing it into evidence. 

However, the Committee has been told: 

Where children are detained in custody in New South Wales there is no statutory 
obligation for the police to notify the parents or guardians of a child who has been 
arrested .... In New South Wales police often deny access to lawyers and other third 
parties before an interview. It is clear that access to a third party depends very much 
on police discretion and children and young people have no right to an advocate in 
these situations (Submission 34). 

Where a young person is interviewed in the presence of a parent, guardian or other 
independent adult, it is often the case that these adults have little knowledge of the young 
person's rights. According to the Youth Justice Coalition: 

Where third parties were used (in a national review of the policing of children and 
young people) police were selective about whom they considered to he appropriate. In 
New South Wales, for example, a particular officer from the Salvation Army would 
he chosen who would tell the child to cooperate, to "tell the truth" and "own up" 
(Submission 34). 

The Committee is extremely concerned about the lack of effective specialised legal 
advocacy for children and young people in rural New South Wales. Whilst undertaking 
the Juvenile Justice Inquiry, the Committee was told that significant numbers of young 
offenders are from rural areas yet there is a dearth of expertise irt children's matters both. 
from solicitors and magistrates. It would appear from the evidence received for this 
Inquiry that this situation remains substantially unchanged. According to Judith Ryan of 
the NSW Legal Aid Commission: 

our statistics show us that, of the 24,000-26,000 children that are likely to be 
represented directly or funded by the Legal Aid Commission, 65 percent of them will 
he non-Sydney metropolitan based, so it is in fact a very, very significant number of 
children whose needs and issues arise in the non-metropolitan context (Evidence - 22 
April, 1996). 

Nevertheless, as Doug Humphreys of the Legal Aid Commission (Evidence - 22 April, 
1996) also told the Committee: 
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there are some non-metropolitan practitioners who do an excellent service and provide 
very, very, very good representation to allof the people they see, including children. 
However, in some cases it may he a person who has had very little experience in the 
criminal area and particularly in any children's work at all. Within the country, in 
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addition, there is a lack of approprif.!,te referral services and support services to back 
the solidtors up in being able to refer them off for reports easi!)J and to get other 
specialist intervention that might be required to assist the child. 

The Committee understands that successful legal advocacy requires a sensitivity to the 
level of understanding of the young client. As the Committee heard throughout this and 
the Juvenile Justice Inquiry, many young people who appear in the Children's, or other 
higher criminal, Court have difficulty in understanding the technical legal jargon and 
exchanges between the lawyers and the bench. The Committee has also heard that 
contrary to section 12 of the Children (Criminal Proceedings) Act, Children's Court 
proceedings do not always involve young people. That section provides, inter alia, that: 

12 ( 1) If criminal proceedings are brought against a child, the following matters shall 
be explained to the child: 

(a) the nature of any allegations made against the child; and 

(b) the facts that must be established before the child can be found guilty 
of the offence with which the child is charged. 

(2) Until those matters have been explained to the child, the court before which the 
proceedings are brought shall not proceed further. 

In addition, because of time constraints or even a disregard, many solicitors often failed 
to explain fully to their young client the process or outcome of a matter (Standing 
Committee on Social Issues, 1992: 194). 

The Committee's Juvenile Justice Report (1992) made a number of recommendations that 
dealt with the issue of legal advocacy for children and young people charged with a 
criminal offence. These were: 

Recommendation No. 126: 

That the Atl:ornrJJ General's Department, the Department of Courts Administration, 
the Legal Aid Commission and the Law Society review the option of the expansion of 
the children's duty solicitor scheme and provision of a social worker, to other 
Children's Courts, using the scheme at Cobham Children's Court as a model. As 
part uf the rev'iew, consideration be given as to whether more than one salaried solicitor 
would be required to service Children's Courts. 
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Recommendation No. 12 7: 

That t:he duty solicitor scheme he expanded to include a legal service for young people 
in Juvenile Justice Centres that could assist detainees with hail applications, appeals, 
complaints and any other relevant legal matter. 

Recommendation No. 128: 

That a special Children's Section be established in Head Office of the Legal Aid 
Commisswn that would be responsible for the coordination and monitoring of the duty 
solicitor scheme, including an expanded duty solicitor scheme. 

Recommendation No. 129: 

That a scheme be established by the Legal Aid Commission whereby a children's 
solicitor travels on circuit to country areas where there is no specialist Children's 
Court or specialist children's solicitor to assist in children's criminal proceedings. 

Recommendation No. 130: 

That all solicitors participating in 'the Children's Court duty solicitor scheme he 
provided wi'th training and educatwn on issues relevant to 'the needs of the clients that 
they are.to represent and that such training and education he ongoing 'throughout their 
time on the roster. 

Recommendation No. 131: 

That 'the Attorney General's Department, 'the Department of Courts Administration, 
the Legal Aid Commission and 'the Law Society examine 'the option of setting up a 24 . 
hour telephone advice line for young people at police stations, who are charged with a 
criminal offence. 

Recommendation No. 132: 

That Children's Court proceedings be conducted in language that is simple and able 
to be understood by young people appearing at court and that young people and 'their 
families or other support people, he encouraged to participate in the proceedings. 

To date only one of those recommendations has been acted upon namely, number 12 7. 
That recommendation called for the expansion of the duty solicitor scheme to include a 
legal service for young people in -Juvenile Justice Centres (detention centres). The 
Committee notes that the Legal Aid Commission has appointed one solicitor to fulfil this 
role, and she is part of the Commission's Childr~n•s Legal Service. Whilst the Committee 
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commends this initiative it is concerned that one solicitor for all New South Wales' 
detention centres is inadequate. 

The Committee considers that legal advocacy for children and the juvenile justice system 
would be substantially improved if all the recommendations made on this issue in its 
Juvenile Justice Report were implemented. Building on those recommendations the 
Committee makes the following further recommendations and calls on the government to 
implement them as soon as possible. 

Further, the Committee considers that the Children's Court jurisdiction should be changed 
to that of the District Court. By enhancing the status of the Children's Court the 
Committee believes that a significant body of case law would be established and more 
practitioners would be attracted to practice in the area of children's law. 

RECOMMENDATION 6 

That the Attorney General establish within the Legal Aid Commission a 
Children's Section, which is adequately resourced and staffed, to undertake 
matters in relation to juvenile criminal matters and care and protection 
matters throughout New South Wales. That Section shall be staffed with 
both solicitors and social workers. 

RECOMMENDATION 7 

That the Children's Section proposed in Recommendation 6 establish, 
coordinate and monitor a children's duty solicitor arid social work scheme, . 
as currently operates at Cobham Children's Court, for all specialist 
Children's Courts throughout New South Wales. 

RECOMMENDATION 8 

' 
That the Children's Section proposed in Recommendation 6 establish, 
coordinate and monitor a scheme whereby children's solicitors and social 
workers travel on circuit to country areas where there are no specialist 
Children's Courts or specialist children's solicitors. 

RECOMMENDATION 9 

That the Children's Section proposed in Recommendation 6 establish, 
coordinate and monitor an expa.l\ded legal service for children in all 
detention centres throughout New South Wales. 
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RECOMMENDATION 10 

That the Children's Section proposed in Recommendation 6 establish, 
coordinate and monitor a training and education program for all solicitors 
participating in the Children's Court duty solicitor scheme on issues relevant 
to the needs of the clients that they are to represent and that such training 
and education be ongoing throughout their time on the roster. 

RECOMMENDATION 11 

That the Attorney General extend funding to Community Legal Centres so 
that broad-based legal advocacy on a range of issues can be provided to 
children and young people throughout New South Wales. 

RECOMMENDATION 12 

That the Attorney General elevate the jurisdiction of the Children's Court to 
that of the District Court to increase the status of that jurisdiction. 

The Committee recognises that there are groups of young people who are particularly 
vulnerable to entry in the juvenile justice system. Among them are Aborigines, young 
people from non-English speaking backgrounds, young people with an intellectual 
disability, state wards, and young people from rural and remote areas. These groups were 
referred to extensively in the Committee's reports, Juvenile Justice in New South Wales and 
Youth Violence in New South Wales. • 

Regrettably many of the findings from those reports remain pertinent to the situation for 
a number of young people in the juvenile justice system today. Aboriginal young people 
are still over-represented at all stages of the juvenile justice system and represent at any 
one time 25-30% of all young people in detention. They remain under-represented in 
cautioning rates and court diversion schemes. Moreover, as C~in found (1995:41-42) 

the lndo-Chinese, Lebanese, Pacific Islanders and Maoris, have disproportionate!J1 
large numbers of their youth in custody on remand and in control. Such over­
representa.tion al.so raises t:he possibility of discrimination operating in relation to these 
groups. 

Whilst girls represent only a small minority of offenders in the juvenile justice system they 
have very specific needs. As this Inquiry has copfirmed, most young female offenders have 
a background of sexual and/or physical and emotional abuse leading to serious substance 
abuse and a lack of stable accommodation. E,er these reasons these young women have 
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specific and often complex needs that should be appropriately responded to in order to 
prevent both further abuse and further offending. 

For this Inquiry, the Committee received a number of submissions in relation to young 
people with an intellectual disability who are involved in the juvenile justice system. The 
Council for Intellectual Disability stated in its submission that: 

if an adolescent with intellectual disability becomes involved in the juvenile justice 
system, he or she is like'[y to progress to the adult criminal justice system. Statistics 
illustrate that a high percentage of adult offenders have spent time in detention as 
children. There are numerous factors which contribute to children entering the 
juvenile/criminal justice system. These include vulnerability, impulsiveness and the 
need for immediate gratification. People with intellectual disability are also easi'[y 
exploitable and less able to conceal their crime (Submission 14). 

That same submission notes that as a result of: 

disempowerment and limited access to advocacy, people with an intellectual disability 
are not regarded as reliable witnesses in the criminal justice system. People with 
intellectual disabilities, particular'[y children, are not perceived as credible witnesses 
and the authority of their evidence is Jrequent'[y questione (Submission 14). 

The Committee is very concerned that such a situation may impact upon a young 
intellectually disabled defendant having to plead guilty when he or she may be innocent. 

4.3 CHILDREN AS WITNESSES FOR THE PROSECUTlON 

The issue of children as witnesses in prosecution cases is a matter of serious concern for 
the Committee. The Committee considers that this is an issue that goes to the very heart 
of a child's right to be heard and to their access to justice. 

As the.Committee has been told, many children who are victims pf abuse and violence do 
not proceed to the prosecution stage because of their age, the perceived impact a trial 
would have on them, and their perceived competence as witnesses for the prosecution. This 

• can be especially the case for children with an intellectual disability who, according to the 
Council for Intellectual Disability, are not adequately represented in the criminal justice 
system: 

advocacy is crucial to people who possess on'[y a limited knowledge of their rights, lack 
knowledge about the procedures which they need to go through and how to articulate 
their needs (Submission· 14). 

Consequently, these children are effectively denied an opportunity for justice. 
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Those who do choose to proceed with the prosecution can face considerable difficulties. 
Lengthy and prolonged court delays and the fact that trial dates are not given until shortly 
before they commence, often can cause enormous problems for the child witness. As 
Megan Latham, Crown Advocate and former Director of the Criminal Law Review 
Division, told the Committee: 

You are still looking at something like two to three years between the time when the 
child discloses and makes a statement and the time that the matter comes to trial, and 
that is unacceptable for children, unacceptable for most adults, but for children it 
represents a most appalling disruption to their lives. It means that they cannot 
reconcile a whole host of problems that they have, socially, educationally, within family 
relationships, in terms of their own maturation, particularly when these offences are 
occurring by and large on prepubescent children, who when they appear before the 
court, might be two years, three years older and look a lot different and behave a lot 
more dtfferent!J than they did at the time of the alleged abuse (Evidence - 22 April, 
1996). 

Latham (Evidence - 22 April, 1996) further commented that although cases involving 
children take some priority they do not take the "best priority in the system". The 
Committee is very concerned about the potential injustices for child victims and witnesses 
who are compelled to wait for extremely long periods before their case proceeds to trial. 
It therefore urges the Attorney General to expedite all case~ where a child is the main 
prosecution witness in matters involving sexual or physical abuse. 

RECOMMENDATION 13 

That the Attorney General devise a system to expedite all cases where a child 
is the main prosecution witness in matters involving sexual or physical 
abuse. 

The Report of the Children's Evidence Taskforce, Taking Evidence i,;t Court (1994:42) found 
that: 

Problems faced by child witnesses when giving evidence in the courtroom include the 
fear of having to testify often about events usually of an explicit and embarrassing 
nature, in front of the accused, who is often well-known or closely related to them, 
together with a number of people they do not know, in intimidating formal courtrooms 
in which unfamiliar language and procedures are used. 

These comments were reiterated by a numbe! of witnesses and in a range of submissions. 
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For many people and especially children, the language used in court rooms can be 
inaccessible and overwhelming. Megan Latham stated before the Committee: 

We (lawyers) speak in terms which most adults do not understand and it is a very 
difficult t:hing to do to change a language but I t:hink we could be doing a lot more than 
we are present[y doing to change our language with children (Evidence - 22 April, 
1996). 

The Report of the Children's Evidence Taskforce, Taking Evidence in Court ( 1994) made a 
number of recommendations relating to children's evidence. These included the following. 

That: 

• closed circuit television ("CCTV") be adopted as the preferred technical 
solution to assist child witnesses give testimony (recommendation 3); 

screens and ot:her alternative arrangements continue to be an available option 
where CCTV is not used or not available and that a protocol be developed 
providing guidance to courts in t:he application of screens in the courtroom 
(recommendation 6); 

• t:he presumption against children giving evidence by C:CTV be replaced with 
a general rule that children should give evidence by CCTV (recommendation 
15); 

• the child witness should be able to elect not to give evidence by CCTV or by 
alternative arrangements if he or she does not wish to (recommendation 16); 

• while screens and other alternative arrangements should be retained as an · 
alternative to t:he use of CC111, there be no general rule in favour of using 
these alternative arrangements for children giving evidence (recommendation 
17);. 

' 
• an application for use of an alternative arrangement should be made pre-trial 

by the party calling the child witness (recommendation 18); 

• t:he use of CCTV and alternative arrangements be extended to child witnesses 
as well as child victims of crime (recommendation 19); 

• the use of CCTV and alternative arrangements be extended to accused 
children appearing in t:he higher courts (recommendation 20 ); 

• "child" in relation to provisions fqr t:he use of CCTV and alternative 
arrangements be de.fined to mean a child under the age of 16 years at the time 

93 



CHAPTER FOUR 

94 

at which he or she commences to give evidence in the proceedings 
(recommendation 21); 

• the use of CCTV be extended to include any criminal proceedings in which it 
is alleged that the accused person has committed "personal assault offence" 
(recommendation 22); 

"personal assault offence" be defined as: 

(a) an offence under Part 3 or sections 562AB and 5621 of the Crimes 
Act 1900 or an offence under section 25 or the Children (Care and 
Protection) Act, 198 7; or 

(b) an offence (such as an offence under sections 3 7 or 112 of the Crimes 
Act 1900) which includes the commission, or an intention to commit 
an offence referred to in paragraph (a); or 

(c) an offence of attempting, or of conspirary or incitement, to commit 
such an offence referred to in paragraph (a) or (b) (recommendation 
23); 

• the provisions for CCTV and alternative arrangementtappry to any court in 
which a "personal assault offence" is being heard (recommendation 24); 

• CCTV and alternative arrangements be available in hearings of applications 
for apprehended violence orders (recommendation 25); 

• where CCTV is to be used the trial judge 'issue a warning to the jury that this 
'is a usual procedure and that no adverse inference is to be drawn against the 
accused as a result of the use of the procedure and that the child's evidence 
should not be given a,ry greater or lesser weight simpry because it is being given 
by CCTV (recommendation 26); 

' • where a child witness is called to give evidence, the parry not calling that 
witness has a right to make an application prior to the trial that in the 
circumstances of the case it is not in the interests of justice that CCTV or an 
alternative arrangement be used (recommendation 27); 

• where the accused is unrepresented: 

(a) and CCIV is available, the accused be allowed to cross examine the 
child witness directry; 
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(b) and CCIV is not available or not used, questions to the child witness 
be directed through a third par~, preferab[y the trial judge, and 

( c) where the interests of justice require, the judge may intervene in either 
of the above situations to either allow or disallow direct cross­
examination of the child witness, as appropriate (recommendation 
28); 

• where the evidence of a child is given under the CCIV provisions and the 
identification of the accused is an issue; the child is not to be required to be in 
the presence of the accused: 

(a) for any longer than is necessary for that purpose; and 

(b) before the child's evidence (including cross-examination and re­
examination) is completed (recommendation 29); 

• • any application that CCIV or alternative arrangements not be used be made 
in advance of the trial (recommendation 30); 

Additional recommendations included that: 

• the Attorney General establish a Taskforce to consider issues relating to the 
use in evidence of videotapes of out-of-court statements made by children 
(recommendation 1 ); 

• the Attorney establish a Taskforce to consider issues re/a.ting to the giving of 
evidence by persons who may be disadvantaged or vulnerable within the court 
system, and to consider the relevant recommendations of the Law Reform 
Commission emanating from its reference on People with an Intellectual 
Disabili~ and the Criminal Justice System (recommendation 2 ); 

• the level of existing CCIV installations be reviewed with p, view to increasing 
the availabili~ of those facilities State-wide (recommendation 4); 

• where CCTV facilities are not available a power be retained to permit the 
adjournment of proceedings to another court where CCIV facilities are 
available (recommendation 5 ); 

• the use of screens be evaluated to assess their efficacy as a solution to the 
problems experienced by child witnesses in court (recommendation 7). 

The Committee strongly endorses all of these ,;ecommendations. 
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Commenting on the outcomes of some of these recommendations and, whilst welcoming 
the recent announcement to increase the availability of CCTV, Latham told the 
Committee: 

We still do not have a standard form of screen which is approved and used and 
available in New South Wales courts. So when I have a child who wants to go into 
a court room but does not want to be confront:ed with a line of sight to the accused, 
then I turn to the sheriff's officer and say, 'Can you get me a screen?' ... they do not 
have one, [or] thf:Y do not have one which is appropriate for that use [or] that can be 
brought into the court room straight away. It is not part of their equipment in the 
same wt91 that they have microphones, tape recorders, or what:ever. The same goes for 
things like gas lift chairs, so the height of the witness box. Lapel microphones, because 
what happens is the microphone sticks out from the box, and what children do is they 
drop their head and talk down there, so you cannot hear what they are saying 
(Evidence - 22 April 1996). 

The Committee notes that in the recent State budget the Government announced that it 
will install closed circuit television systems over the next 3 years, at a cost of $2.5 million, 
in courts in all major locations across New South Wales and in the Children's Courts. The 
Government has stated that: 

this will ensure that country children have the same support Vf.hile giving evidence as 
d~ children (NSW Government, 1996:6 ). 

The Committee commends this initiative. 

The Committee notes also that a Bill entitled the Crimes Amendment (Children's Evidence) . 
Bill 1996 is currently before the New South Wales Parliament. The Committee 
understands that the Bill will recognise many of the recommendations of the Children's 
Evidence Taskforce. 

The object of the Bill is to reform the law relating to children's evidence in criminal and 
other proceedings by: 
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• making it possible for all children who give evidence as witnesses in certain 
proceedings to be accompanied by a parent, relative, friend or other 
supportive person; 

• allowing children giving evidence in criminal or civil proceedings arising 
from a personal assault offence (including sexual and physical assault), or in 
proceedings involving the making of an apprehended violence order, to give 
that evidence by means of closed-circuit television facilities or similar 
technology; ',;,. 
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• allowing a child who gives his or her own defence in proceedings in the 
Children's Court the limited right to give evidence by means of dosed­
circuit television facilities. 1 

The Bill creates a presumption that the evidence of any child witness will be given by 
means of dosed-circuit television facilities or similar technology, regardless of whether or 
not the child is the victim. Further, it creates an absolute right for all children who give 
evidence in specified proceedings to have a person of their choice with them. That person 
may be there to give support, assistance with language problems, or assistance with any 
difficulty associated with a disability. 

The Committee notes that the Crimes Amendment (Children's Evidence) Bill 1996 provides 
that a judge must warn the jury about the weight to be given to the evidence of a child 
who uses dosed circuit television or other similar technology. Section 405H provides: 

( 1) In any criminal proceedings in which the evidence of a child is given 
by means of closed-circuit television facilities or any other similar 
technology (by virtue of section 405D), the Judge must: 

(a) inform the jury that it is standard procedure for children's evidence in 
such cases to be given by those means and 

(b) warn the jury not to draw any inference adverse to the accused person 
or give the evidence any greater or lesser weight because of the use of 
those facilities or that technology. 

The Committee supports the Crimes Amendment (Children's Evidence) Bill 1996. It· 
anticipates that once the Bill is passed, many of the problems faced by child witnesses will 
be overcome. However, the Committee considers that the effect of the warnings as set out 
in Section 405H on a jury's perception of a child's evidence should be strictly monitored. 

The Committee is concerned about the trauma that might be incurred by a child victim 
who is required to give his or her statement and repeat the story of the offence ( s) to a 
range of people and on numerous occasions during the prosecution process. The police, 
counsellors, officers of the Department of Community Services, solicitors and barristers, 
may all require a statement from the child. 

This issue was given extensive consideration by the Child Sexual Assault Taskforce. 
According to the Report of the Taskforce ( 1986: I 06 ): 

1As this Report went to press, the Bill was pass~d, with amendments, in the Legislative Council. 
The amendments, if accepted by the Legislative Assembly, would exclude children who are accused of 
personal assault from provisions that give a presumption that evidence will be given by CC1V, 
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each worker who seeks to interview t:he child, comes to the interview with different aims 
in mind. This in itself should not however prevent joint interviewing .... It is 
important that no more than two workers attempt this exercise. The Task Force 
received ma,ry submissions drawing attention to the danger of overwhelming the child 
with too many "interrogators". 

Linked to this matter is the issue of a child giving his or her statement by way of audio­
visual recordings. Submissions to the Child Sexual Assault Task Force were mixed on this 
issue. Marrick.ville Women's Refuge, Delvena and Rape Crisis Centres argued in a 
submission to the Task Force (1986:110): 

We in the collectives could not come to a consensus. Some of us agreed that the use of 
audw and video tapes was to be considered if they could be used in lieu of the child in 
court. This would dramatically lessen the trauma of court proceedings for the child. 
Others thought that the audio tape should be sufficient for the entire reporting and 
court proceedings and used in lieu of the child in court. The video taping process could 
be more traumatic to an already stressed child and we don't see the necessi07 of video 
as well as audio. 

The Task Force also received submissions stating that a tape of the child's statement must 
be destroyed once the statement is typed. The Task Force itself found ( 1986: 111) that: 

.. 

there may be some value in recording the child's statement aud'io-visually provided the 
child is made aware of the procedure and is happy to comply, and provided the 
recording is made by personnel with some expertise ... the Task Force favours audio­
recording of the child's statement as less intrusive and having substantially the same 
advantages over present methods of recording. This is not to say that this method does 
no_t require a certain level of expertise and that personnel do not need to be sensitive to 
the aims of other workers wanting access to the recording. 

The Report of the Children's Evidence Taskforce, Taking Evidence in Court, did not consider 
at length the issue of the admissibility of video tapes of out of court statements but stated 
(1994:16) that: 

the Attorney agreed with the view of the Taskforce that the issues raised by this topic 
were too complex to be capable of resolut'ion within the given time frame and that the 
Taskforce's original terms of reference should be amended accordingly. The Taskforce 
considers that the potential benefits of using videotapes of out-of-court statements 
should be amended accordingly. 

The Committee notes that a Videotaping of Children's-Evidence Taskforce has been 
established in line with the recommendation of the Children's Evidence Taskforce. It 
understands that a report will be prepared shprtly that will address many of the issues 
associated with the taping and admissibility of children's evidence. 
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In recent times there has been considerable discussion about possible changes to the 
structure of the whole legal and court process in relation to cases of child sexual abuse. 
Debate concerning such cases was heightened following revelations of Wood Royal 
Commission that many children do not report cases of sexual abuse because of the 
intimidatory nature of court proceedings. In her. evidence to the Committee, Megan 
Latham addressed this point: 

I think you have got to take the position that if you want to expose an accused person 
to the full rigours ef the criminal law for an assault which is, in the criminal calender, 
in my view one ef the most dire assaults with such dire long-term consequences on the 
health and wellbeing ef a person, an offence against a person which warrants the 
maximum penal~ that we give them under the criminal law, then you cannot simp!J 
say: Well the process is too intimidating let's do it another way, because if you do it 
another wqy you cannot then visit the accused [ re-try or re-sentence], if he is convicted, 
with those penalties. What you do is, in effect decriminalise the whole thing. 
The protections that are afforded to an accused person are there because the potential 
consequences are so extreme, and they should be extreme, and if we start saying let's 
do it in a tribunal, there will not be any terms ef imprisonment, there will not be any 
consequential gravi~ attaching to the offence and the communi~ over time will see it 
as they once saw it, it is a matter for the Jami!J. I do not accept that position. I think 
it is inherent!J unsound .... I really think (that you should) modify your 
procedures as much as you can within the confines of that discipline to allow 
for children to be heard (emphasis added)(Evidence - 22 April, 1996). 

The Committee concurs with these views. It considers that the implementation of the 
recommendations of the Children's Evidence Taskforce Report, Taking Evidence in Court and 
the enactment of the Crimes Amendment (Children's Evidence) Bill will go a long way in· 
assisting children and young people who are victims of abuse to give evidence in court. 

4.4 FAMILYLAWMATIERS 

The Committee recognises that family law matters fall within ,the Federal jurisdiction. 
Nevertheless, a number of issues relating to the involvement of children in such matters 
fall directly with the concerns of this Inquiry. 

The Committee understands that the vast majority of children involved in family law 
matters are not represented. A recent decision of the Full Court of the Family Court, Re 
K ( 1994) established parameters for the representation of children in family law 
proceedings. The Court identified thirteen categories of cases where the trial judge or 
registrar of the court determines when chilch:-en should be•given separate representation. 
Judith Ryan, Manager of the Family Law Programme at the NSW Legal Aid Commission 
told the Committee in evidence that as a result of Re K: 
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the court should enquire whether the famiry comes within one of these thirteen 
categories, and although they are not proscriptive and they would not excuse other 
factual circumstances, there will be cases, for example, where there are particular 
cultural issues which are relevant to the welfare of the child, special medical 
procedures, for example, where a child is proposed t:o be sterilised, cases where there are 
allegations that the child has been sexualry abused or physicalry abused, where there 
is a hist:ory of domestic violence, where neither of the parents are represented. They are 
the sorts of cases .... The court makes the order (and), the order is remitted to the 
Legal Aid Commission (Evidence, 22 April, 1996 ). 

The Committee welcomes the approach of the Court in& K. However, it is aware that 
in spite of that decision, there have not been any additional resources provided to the 
Legal Aid Commission to implement fully the Court's order. As Ryan further explained 
to the Committee, once an order is remitted to the Legal Aid Commission: 

it is then a matter for the Legal Aid Commission whether they implement those orders 
or not. The court does not have the power to order us t:o provide the representation. 
You will see that there is a difference developing nationalry in the approaches taken by 
the Legal Aid Commissions. For example, the Legal Aid Commission in Western 
Australia, because of the budgetary pressures, funds onry two of the thirteen categories 
of cases that are mentioned in R£ K. We have continued to fund them all but we are 
in a position now of extreme financial distress. 

The Committee strongly supports the separate representation of children in family 
law proceedings. It considers that such representation is vital given that children can be 
the most vulnerable parties to any family law matter. The Committee is extremely 
concerned that a lack of resources is potentially undermining this process. The Committee. 
is aware that legal aid funding generally, is stressed but considers that children should not 
suffer from budget constraints and cuts. It therefore calls on the Legal Aid Commission 
to quarantine an amount of money to ensure that children are provided with adequate 
legal representation in family law proceedings, as laid down in & K. 

RECOMMENDATION 14 
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That the Legal Aid Commission quarantine appropriate funds to ensure that 
children are provided with adequate legal representation in family law 
proceedings as laid down in Re K. 
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HEALTH 

5.1 INTRODUCTION 

The Terms of Reference of this Inquiry require the Committee to examine the degree to 
which the needs of children throughout New South Wales are being effectively advocated 
for and promoted in the area of health. All the submissions and witnesses who addressed 
the issue of health agreed that, in certain areas and among certain groups, there needs to 
be more effective advocacy for children and young people. 

Due to their special needs and vulnerabilities, a holistic approach to advocacy and the 
health of children and young people needs to be adopted. As the submission from the 
Youth Action and Policy Association stated (Submission 40): 

the health needs of young people are affected among other things by their social context: 
class, gender, ethnicity, ability, sexuality, education, employment, income, housing, 
fami'!J relations. All have an impact on young people's health, and must be taken into 
account in the development of strategies and services for improving and maintaining 
the health of all young people. A pure'!J 'medical model' of health care can on!J 
provide a limited understanding of young people's health needs. It is also important 
to particular!J acknowledge both the immediate and long term effects of violence, and 
domestic violence on the health of young people. 

The Committee is aware that in recent times particular health needs of children have been. 
given increased consideration. For instance, the tragic reality of youth suicide has resulted 
in a greater acknowledgement of the mental health needs of children and young people and 
of the need for a "whole of community" response to the problem. 

Moreover, over the last 5-10 years there has been a greater awareness of the risk of injury 
many young children can face in the home and there have been.a number of education 
campaigns designed to minimise the potential for such injury. ' 

Children and young people have recently been targeted in education strategies to highlight 
the health risks associated with smoking and alcohol abuse. 

Further, the tragedy of Sudden Infant Death Syndrome (SIDS) has resulted in a public 
information campaign designed to inform parents and carers how to minimise the risks 
associated with SIDS. 
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Nevertheless, despite these and other health campaigns and strategies, the health needs 
of many children and young people throughout New South Wales have, to date, remained 
unmet. 

The Committee heard that our current health system has traditionally been geared towards 
adult patients and consumers - children are subsumed into the general system and not 
accorded a particular status which their age requires. Children, according to the 
submission of the Australian College of Paediatricians, "are not promoted in mainstream 
provision of health care" (Submission 28). 

The Committee recognises that this is particularly the case for Aboriginal children whose 
health status has been described as being akin to Third World standards. Child Advocate 
Dr Ferry Grunseit, in a document tabled in evidence (29 November, 1995) stated that: 

Ahorigi,nal children still suffer from poor health and have a sickness pattern 
reminiscent of t:he last century. For example, 40% of Aborigi,nal toddlers are admitted 
to hospital with chest infections and t:he incidence of pneumonia is 80 times that in 
non-Aborigines. Two hundred Aborigi,nal communities do not have a local health 
servu:e, over 300 lack a clean water supp!Y and 250 do not have electrici~ .... Fami!Y 
disruption, domestic violence, lack of care and supervision by young unskilled and 
poor!, adjust:ed parents contribute to t:he stressful life faced by many of these children 
since their birt:h. The rate of child abuse and neglect notifice1Jions is high amongst 
Aborigi,nal children in this state compared with the rest of the population. 

The Committee also acknowledges that children of lower socio-economic status generally 
have lower standards of health in a number of areas, often due to poor nutrition, housing 
and environment. Children with a disability have special health ·needs that are often not. 
adequately met by the health system - their disability being frequently identified as the 
major reason for accessing health services. 

The Committee was told that limited services and facilities in rural and remote areas place 
children from these regions at a marked disadvantage in terms of detecting health disorders 
and receiving adequate health care. The Committee is also aw~e that children as carers, 
that is, those who are responsible for the care of an ill or disabled parent, are a group 
whose needs have not be fully recognised. The Committee anticipates examining all of 
these issues throughout this Chapter. 

The Committee understands that the Minister for Health has recently launched a 
Discussion Paper on the development of the NSW Child Health Policy (Department of 
Health, 1996). The paper is open to community consultation and the responses will form 
part of the final report on the NSW Child Health policy. Among the issues canvassed in 
the Discussion Paper are immunisation, injury, asthma, dental health, nutrition, mental 
health, child protection and gender issues. Sqµie groups are identified as having special 
needs and requiring priority attention, including Aboriginal children, children from non-
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English speaking backgrounds, children from poor families, those with a mental illness, and 
children who are abused. 

The Committee welcomes the development of a Child Health Policy and hopes that the 
material presented in this Chapter will assist in the development of that policy. When the 
policy is fully developed the Committee trusts that it will be implemented without delay 
so as to address the manifold health needs of all children in the state. 

5.2 THE UNITED NATIONS CONVENTION ON THE RIGHTS OF THE CHILD 

The health needs and rights ofchildren make up a number of articles in the United 
Nations Convention on the Rights of the Child. Article 24 provides: 

1. State parties recognize the right of the child to the enjoyment of the highest 
attainable standard of health and to facilities for the treatment of illness and 
rehabilitation to health. State parties shall strive to ensure that no child is 
deprived of his or her right of access to such health care services. 

2. State parties shall pursue full implementation of this right and, in particular, 
shall take appropriate measures: 
(a) to diminish infant and child mortality; 
(b) to ensure the provision of necessary medical assistance and health care 

to all children with emphasis on the development of primary health 
care; 

(c) to combat disease and malnutrition, including within the framework 
of primary health care, through, inter alia, the application of readily 
available technology and through the provision of adequate nutritious 
foods and clean drinking water, taking into consideration the dangers 
and risks of environmental pollution; 

( d) to ensure appropriate pre-natal and post-natal health care for 
mothers; 

(e) to ensure that all segments of society, in partjcular parents and 
children, are informed, have access to education and are supported in 
the use of basu: knowledge of child health and nutrition, the 
advantages of breastfeeding, hygiene and environmental sanitation 
and the prevention of accidents; 

(f) to develop preventative health care, guidance for parents and family 
planning education and servu:es; 

3. State parties shall take all effective and appropriate measures with a view to 
abolishing traditional practices prejudicial to the health of children. 
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4. State parties undertake to promote and encourage international co-operation 
with a view to achieving progressively the full realization of the right 
recognized in the present article. In this regard, particular account shall he 
taken of the needs of developing countries. 

In spite of its international obligations under the United Nations Convention, the 
Committee was told during the Inquiry that both the nation as a whole and the state of 
New South Wales are failing to properly maintain the standards required by the 
Convention. 

Examples provided to the Committee that illustrate this situation included: 

• the lack of facilities and medical aids for children; 
• limited child mental health specialists and setvices; 
• limited child and adolescent drug and alcohol specialists and setvices; 
• the low immunisation rates in Australia and New South Wales compared to other 

OECD countries (although the Committee received a submission questioning 
current vaccination policy); and 

• the appalling state of Aboriginal child health and the fact that, today, Australian 
children from disadvantaged backgrounds have worse health than the rest of the 
community, as measured by a wide range of indicators including perinatal outcome, 
infant mortality, illness and accident rates and health -~etvice use. 

It must be recognised that Article 24 of the United Nations Convention should also be 
read in conjunction with Article 12, which provides for the views of the child to be taken 
into account where that child is capable of forming his or her own views. As the 
Committee has learnt· from a document tabled by the Health Care Complaints . 
Commissioner, Ms Merilyn Walton (Tabled Document: 29 November, 1995), this Article 
in the context of health means: 

inform"ing children, listening to them, and actively involving children who have views 
"in making decisions about their care. It means listening to mothers who pick up clues 
from their baby about how the treatment is benefitting or harmi-,,,g them, and how it 
might be improved .... It also means overcom"ing age-assumptions, such as that children 
aged under 3 years cannot understand explanations (they can) ... or do not mind their 
privacy and digni~ be"ing disregarded (they do), or that children aged 5 to 6 years can 
never take part "in making complex, serious decisions about their treatment (some do), 
or that older adolescents do not need or want close mothering care (many do during the 
early days after major surgery). 

Evidence to this Inquiry has revealed that in many instances the principles of Article 12 
are not being adhered to in relation to children's health. The Committee believes that this 
can be addressed by professional education aqp. policy guidelines for use throughout the 
health system. •• 
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5.3 GOVERNMENT RESPONSES 

The Committee was told that one of the factors contributing to children's health problems, 
and one which highlights the need for effective advocacy in the area of health, is the 
traditional lack of a discrete child-specific health policy. 

At a federal level, the National Health priorities are largely oriented to adult health. The 
Australian College of Paediatrics commented in its submission to the Committee: 

The current National Health priorities are Heart Disease, Cancer, Injury, Aborigi.nal 
[health] and Mental health. As children do not necessarily ''fit" into these prescribed 
conditions a separate set of goals [needs] to be developed so that some consideration 
could be gi.ven to the health needs of children (Submission 28). 

At a state levd, and as noted above, the Government has recently announced that it is 
developing a child health policy. The Committee is pleased with this initiative as 
children's health should finally be accorded a priority in terms of the state's health goals. 

In his submission to this Inquiry the Minister for Health outlined child health priorities 
as including increasing rates of childhood immunisation, developing strategies to minimise 
blood lead levels in children, developing antenatal and postnatal parenting education 
programs and introducing a dental assessment and prioritisationscheme for school children 
(Submission 32). 

The Committee notes that in recent times there has been a positive move, at both a state 
and federal level towards developing mental health strategies for children and young people 
following alarming revelations about Australia's unacceptably high youth suicide rate. At. 
the state level, a suicide prevention strategy has been established which will be completed 
in 1996 (New South Wales Government, 1996:6). At the federal level a Youth Suicide 
Prevention Advisory Group was established in 1995 which is examining strategies to 
prevent young people committing suicide. 

During the Inquiry the Committee heard that within the Child.and Family Health Unit 
in the New South Wales Department: 

staffing has been so eroded that it is effectively 1 full time policy adviser and 1 part 
time medical officer (Submission 57). 

It is apparent that the present structure is inadequate since it does not allow for research 
and policy development in areas of urgent need such as Aboriginal child health and rural 
family issues (Submission 57). 

The Committee agreed that one area of conce~ that has yet to be adequately addressed 
in a consistent child and young person's health policy is the problem of ear and hearing 
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disorders. The Committee recognises this as a major issue, not just from a health 
perspective, but because of the impact untreated disorders may have on a child's learning 
ability and behaviour. In a previous Inquiry, Juvenile Justice in New South Wales (Standing 
Committee on Social Issues, 1992), the Committee heard that the source of many young 
offenders' problems could be traced to hearing disorders caused by otitis media. This is a 
major problem among Aboriginal children. The Committee therefore calls on the 
Government to address this issue as a matter of urgency. 

The terms of reference require the Committee to review the adequacy of the Health Care 
Complaints Commission. The Commission investigates complaints against medical 
practitioners and health workers. Evidence was received from Commissioner, Merilyn 
Walton, and ~e Committee received a range of submissions that addressed its adequacy 
in relation to advocating for, and redressing the grievances of, children. Most of those 
considered that the Health Care Complaints Commission was essentially adult-oriented 
with the complaints procedures too complicated for children to access effectively. Of 
course, the lengthy time frame for the resolution of matters deters children and young 
people from accessing the Commission. The Committee also heard that parents do not 
utilise the Complaints Commission on behalf of their children. Much of this has to do 
with the fact that the Complaints Commission is not widely known to health consumers. 
These issues are addressed further in Chapter Seven. 

5.4 PREVENTION 

The Committee recognises that a major component in successful children's advocacy 
generally is prevention and early intervention. This is particularly pertinent in the area of 
child health. Prevention of injury, disease and mental health problems should be an. 
overriding concern for the community. As noted above, Australian children from 
disadvantaged backgrounds have worse health than those from more affluent backgrounds. 
Mathers' (I 995) analysis of health differentials among Australian children provides the 
following information in support of this claim: 
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• Children in single parent families had a clear pattern pf worse health and 
higher levels of use of health services than children in two parent families; 

• Children aged 0-4 years in single parent families were substantial'[)' more 
lilcery not 'to have been breasifed; 

• Girls aged 2-6 years in singk parent families were 30% more likely not to be 
fairy immunised; 

• Children in low income famili,es had significant[)' more serious chronic illnesses 
than 'those in high income families; ,c,. 
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• Children aged 0-4 years in low income families were substantially more likely 
not to have been breasifed; 

• Boys aged 2-6 years in low income families were nearly 3 times more likely 
not to be immunised for measles than boys in high income families; 

• children whose parents were unemployed or not in the work force had around 
25% more serious chronic illness than children with an employed parent; 

• Boys and girls aged 0-4 years whose parents were not employed were much 
more likely not to have been breasifed for at least 3 months; 

• Boys and girls aged 2-6 years whose parents were not employed were around 
30% more likely not to be fully immunised, with substantially higher levels 
of incomplete immunisation for measles, mumps and whooping cough; 

• There was a clear gradient of increasing death rates for Australian children 
with increasing level of socioeconomic disadvantage of area of residence; 

• Mental disorders (for girls) and bronchitis, influenza and deafness (for boys) 
were reported more frequently for children living in the most disadvantaged 
areas; 

• Children whose parents did not speak English at home were much more likely 
not to be immunised for all the diseases where vaccination is recommended. 

Mathers (I 995:x) concludes that there is clear evidence of: 

poorer health among Australian children in socio-economically disadvantaged families • 
where neither parent is employed and in single parent families . . . . Monitoring of 
health differentials among Australian children can help to identify priority groups for 
the development of targeted preventative and curative health interventions to assist 
economically disadvantaged children to achieve better health and, pptentially, to reduce 
health differentials in adulthood. 

In his evidence to the Committee, paediatrician Dr Victor Nossar, emphasised the need 
for prevention in any effective form of advocacy for children, including in health. Dr 
Nossar stated to the Committee: 

You have to try and prevent the disadvantage occurring if you can .... As a 
paediatrician, it concerns me that when I evaluate resources that impact on health 
programs, the people who gain most are the people in the middle and upper classes 
from programs which are intended to help ,,q,.e poor, or the children of the poor ... 
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(nevertheless) what I am convinced about is something like disadvantage having an 
effect on health (Evidence - 29 April, 1996). 

Fundamentally linked to the health status of children in New South Wales is nutrition. 
Good nutrition can also impact significantly on learning ability and concentration, and on 
mental health, including self-esteem and confidence. • In a report prepared by the New 
South Wales Health Department (I 994), Food and Nutrition in New South Wales: A 
Catalogue of Data, a range of findings were made in relation to the nutritional standards of 
children and young people in New South Wales. Aboriginal children, as the report reveals, 
have very low nutritional standards. Some of the findings are summarised below: 
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• Aboriginal children may be at higher risk of nutrient deficiency that non­
Aboriginal children; 

• children of lower socio-economic status had: 

• higher intakes of energy and a higher proportion of energy from fat, 
saturated fat and monounsaturated fat; and 

• a lower density of fibre in the diet, a lower ratio of polyunsaturated 
to saturated fat and a lower proportion of energy from protein and 
carbohydrates; 

• high infection rates in Aboriginal infants and children are associated with 
growth faltering and frank malnutrition; 

• several studies of New South Wales Aborigines, particularly studies of 
children, have reported a high prevalence of iron deficiency anaemia, low blood 
levels of vitamins, and infections or parasitic infestations; 

• infections are closely related to malnutrition in Aboriginal children. 
Improvements in nutritional status therefore require attention to water 
quality, sanitation, housing, food availability and consu,mption; 

• several studies have found New South Wales Aboriginal children to be growth 
retarded compared to international standards or compared to non-Aboriginal 
Australian children. In some studies, growth measures indicated both past 
and present malnutrition; 

• one of the major causes of death among adolescents and young adults (15-24 
years of age) was mental disorders, a category which includes alcohol 
dependence and eating disorders such as anorexia nervosa and bulimia; 
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• infant, neonatal and perinatal death rates in New South Wales decreased 
considerab!Jl from 19 71 to 198 7. Aboriginal infant and perinatal mortality 
in New South Wales and Australia were two to three times higher than for 
the total population; 

• • while there is no apparent socio-economic gradient for blood cholesterol, the 
prevalence of high blood pressure, and overweight and obesity is greater among 
those of lower socio-economic status. It appears that these risk factors are 
prevalent in New South Wales children, and contribute to the development 
of heart disease over many years. 

Poverty and a lack of food have been identified to the Committee in its Inquiry into 
Juvenile Justice in New South Wales as being one factor associated with offending behaviour 
among certain young people. In that Inquiry, the Committee heard (1992:43): 

evidence ... of young people committing so-called survival crimes, that is, crimes which 
related general!Jl to accessing food, clothes and ... accommodation. 

The Committee considers that lack of nutrition and health care among children and 
young people is unacceptable. That Aboriginal health remains at such an appalling 
level, and that the health of the children of the disadvantaged has become worse, 
is a serious indictment on our community and an unfo~unate indication of the 
priority we accord children. 

Children of minorities and~children of the poor are particularly vulnerable when 
children's needs are not a priority. 

All children are entitled to a healthy lifestyle and this is a pre-requisite for them 
being able to reach their full potential as human beings. Advocacy for children in 
the area of health should therefore concentrate on preventative and early 
intervention strategies to ensure that each child does in fact have equal access to a 
healthy lifestyle. 

' 
As the Committee has noted earlier, advocacy for children involves providing appropriate 
support and assis~ce to families, especially families in crisis. To this end, the Committee 
considers it critical that appropriate support is offered to wlnerable families at the time 
of the mother's confinement. It considers that such support should begin at the hospital 
stage following the birth of a baby, where it is considered that wlnerable parents may need 
support. The support should then continue, by way of home visitations, for the next five 
years. The Committee considers that a program of this nature must be culturally sensitive. 
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The Committee sees such a program as being crucial to the prevention of neglect or 
abuse of children. The Committee notes that this was the approach in the National 
Strategy for the Prevention of Child Abuse. 

RECOMMENDATION 15 

That the Minister for Health establish an outreach program for vulnerable 
families at the time of the mother's confinement. Workers of the outreach 
program would conduct regular home visits to such families until the child 
reaches five years of age. Among the tasks of the workers of the outreach 
program would be to provide advice about nutrition, child development and 
parenting skills. 

The Committee considers that Aboriginal child and adolescent health, including 
mental health, must be a priority of the New South Wales Health Department. 
Effective and practical strategies, developed in consultation with members of the 
Aboriginal community, that address the dreadful state of health amongst this group, must 
be devised and implemented as a matter of urgency. 

RECOMMENDATION 16 

That the Minister for Health and Aboriginal Affairs establish an Aboriginal 
Child Health Unit within the Department of Health as one means of 
addressing the unacceptable health status of Aboriginal children. (As a . 
priority that Unit should examine and implement strategies to overcome the 
problems associated with poor nutrition and otitis media). 

As noted earlier, the special needs and wlnerabilities of children require a holistic 
approach to health issues and health care. Currently, mainstrean;i health services, such as 
clinics and hospitals, follow a largely medical-only model, and as such miss many of the 
broader issues affecting the well-being of the child or young person. As Adrian Ford, 
Chairperson of the New South Wales Child Protection Council told the Committee in 
evidence (Evidence - 9 November, 1995): 
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There may be children in the hospital system who are there for a physical health 
reason but, along with that physical health reason, there may be other issues that are 
not picked up. There may be behavioural issues or emotional issues but, because the 
child is being seen under the label of a particular health issue, the particular group of 
experts involved may not necessari[y see the <?;.ther issues which are apparent to other 
people's eyes .. . . There can be appropriate and excellent work done but there may not 
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be more fundamental and broad-ranging holistic views of what is happening to 
children in a system like that unless someone, or a group, is looking at the broader 
issues. 

5.5 CONSENT TO MEDICAL TREATMENT 

The issue of consent to medical treatment has been raised throughout the Inquiry as one 
area which may give children and young people a say in decisions that affect them. The 
power of parents in relation to their child's medical treatment is not unfettered (Manning, 
1996:32). Manning explains (1996:32): 

First, • there are some procedures which do not come within the ordinary scope of 
parental power to consent to medical treatment, and which require the approval of the 
Famib7 Court (or Guardianship Board). Secondb7, parents are required to act in the 
child's best interests. If a parent or guardian appears not to be acting in a child's best 
interests the state may direct that treatment be given. This may be done by 
application to overrule parents (petition to make child ward of the court) or 
application by welfare authorities to make child ward of the state .... Finalb7, there 
comes an age where children are entitled to consent to their own treatment. 

New South Wales law provides that at 14 years or over, yqung people can legally give 
consent to their own general medical or dental treatment. 

A child under the age of 14 years may consent to medical treatment if they are considered 
to be sufficiently mature: 

the doctor must be satisfied that the child has sufficient understanding and intelligence 
to understandfulb' what is proposed (Manning, 1996:32). 

In relation to terminations, parental consent is not required for girls over the age of 14 
years. Depending on the doctor, parental consent for girls under that age may be 
requested. If the child's parents refuse consent, she may seek aqother doctor or make an 
application to the court for an abortion. 

One of the leading cases in the area of consent to medical treatment and which provides 
some protection to the wishes of children, is the House of Lords case of Gillick (1968 
Family Law 11 ). In .that case the House of Lords dismissed the mother's claim that the 
medical practitioner should not provide contraceptive advice or treatment to children 
under the age of 18 years without parental knowledge or consent: 

The decision was based partb7 on the notion that parental powers over children 'dwindle' as 
children grow up and their autonomy increafeS (Redfern Legal Centre, 1995:224). 
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The New South Wales Department of Health has specific guidelines regarding the consent 
to medical treatment by minors. These are as follows: 
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• Where a patient is under the age of 14 years, the consent of the patient's 
parent or legal guardian is necessary, except in an emergenry. 

• A child aged 14 years and above may give consent to medical or dental 
treatment. For this consent to be valid the child must be able to adequately 
understand and appreciate the nature and consequences of the 
procedure/treatment. 

• However, where a patient is aged 14 or 15 years, unless the patient objects, 
the consent of a parent or legal guardian should also be obtained. 

• Where a patient is aged 16 years and above the consent of the patient is 
sufficient, unless the person is incapable of giving consent, in which case the 
provisions of the Disability Services and Guardianship Act take effect. 

• A registered medical ( or dental) practitioner may carry out medical ( or 
dental) treatment on a minor aged less than 18 years without consent, if the 
practitioner is of the opinion that it is necessary to carry out the treatment on 
the child in order to save the child's life or to preven~serious damage to the 
child's health. 

• A person shall not carry out medical treatment on a child aged less than 1 6 
years that is: 

(a) intended or reasonably likely to have the effect of rendering the child 
permanently infertile; 

(b) an experimental procedure that does not conform to the NH and 
MRC Statement on Human Experimentation and Supplementary 
Notes 1989; 

(c) an aversive therapy; 

(d) a drug of addiction (otherwise than in association with the treatment 
of cancer), over a period totalling more than 10 days in any period 
of 30 days; 

(e) a long acting injectable hormone, such as Depo-Provera, for the 
purpose of contraception or menstrual regulation; 

unless: 
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(i) the treatment is required as a matter of urgem;y to save the 
child's life or to prevent serious damage to the child's health; 
or 

(ii) the Supreme Court consents to the treatment. 

• Special requirements exist for consent to anal, vaginal or penile-urethral 
examination of children living in residential care, and the Children (Care and 
Protection) Act should be consulted as to these requirements (NSW 
Department of Health, 1993:9). 

In all decision-making, adequate information and appropriate language to assist the child 
should be ensured in practice guidelines. 

5.6 HOSPITALS 

The Committee received both oral testimony and written submissions regarding the 
hospitalisation of children and young people. 

Paediatric medicine is a specialist area and many hospitals in the State have in-patient 
wards and out-patients services for young people. Although h<:>spitals have a brochure for 
all in-patients regarding patient rights, the Committee heard that it is not "child-friendly". 
The Committee heard that it should be mandatory for every health facility that cares for 
paediatric patients to develop, introduce and manage a preparation program for young 
people entering hospital. This would include multi-lingual brochures, information for 
parents, and a guide to the hospital and procedure information (Submission 57). The. 
Committee supports this proposal. 

The Committee also supports the recommendation of the Australian Red Cross in its 
submission that there should be 24-hour visiting by parents and siblings and the provision 
of parent accommodation (Submission 16). 

The Committee notes that the issue of parental involvement in procedures is not 
universally agreed to by experts in the health field. However, it is generally recognised 
that health care professionals need to consult with both the parents and the child on the 
involvement of the parents. In its submission, the Association for the Welfare of Child 
Health stated that: 

there is an urgent need for hospital policy to be developed in consultation with 
anaesthetists and other health care professionals, to reflect the need for parental 
involvement as a matter of routine (Submission 57). 
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A broad range of issues were raised in submissions and by witnesses about the important 
features of hospital care for young people. Among those was the issue of adequate and 
appropriate facilities in hospitals. The Association for the Welfare of Child Health argued 
that there is a need to ensure there is provision for child-sized equipment, such as baths, 
furniture and medical equipment (Submission 57). The Australian Red Cross further 
emphasised the importance of play to a child's well being and for the successful recovery 
of a child (Submission 16). This was identified as one area which is the first to suffer 
under budget cuts. 

Many submissions were concerned with the education of children during hospital stays. 
The Committee firmly believes that children who spend lengthy periods in the hospital 
environment should continue to receive education, as is their right under the United 
Nations Convention on the Rights of the Child. However, a number of problems were 
identified to the Committee during the Inquiry, including: 

• teacher numbers are being decreased and adequate staffing levels are not 
available to maintain a quality service to children both in the hospital school 
room and those who require teaching by the bedside; 

• access to hospital schooling is being offered or declined on the basis of 
'anticipated length of stay' in hospital. Length of stay is Jrequent?Jl 
unpredictable, particular?Jl in dealing with children) health, as children's 
patterns and rates of illness onset and recovery vary marked?Jl from those of 
adults. 

• these issues are complicated by the difficulty of the hospital schools being 
administered under two separate government departments,· New South Wales 
Health and the Special F,ducation. section of the Department of F,ducation. 
Closer co-ordination between depanments and more consultation with . 
parents, hospital teachers and health professionals is required 
(Submission 57). 

5.7 COMMUNITYHEALTHCARE 

The Committee notes that the change in the delivery of health care services, and in 
particular the reduced time children (and adults) spend in hospital, has put new pressures 
on community health care. The increased pressure on the health care system has meant 
that patients are sent home from hospital still requiring care from health care professionals. 
The Committee heard evidence that this is often placing undue stress on parents and 
children. 

One of the major concerns of the Committe~ is the apparent lack of co-ordination in 
community health care for children. The Committee heard that there is inadequate follow-
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up by community support services. According to Irene Hancock of the Association for the 
Welfare of Child Health, one means of addressing this is to ensure that the general 
practitioner is included in the discharge plan from hospital. Ms Hancock also suggested 
in evidence that some form of nursing care should be provided to assist the child in the 
convalescent process (Evidence - 3 May, 1996). The Committee supports each of these 
proposals and urges hospitals and the New South Wales Chapter of the Royal Australian 
College of General Practitioners to develop an appropriate strategy to ensure that general 
practitioners are included in discharge plans. 

The • Committee was informed of community-based youth specialist centres including 
Cellblock and High Street. The Committee understands that such centres offer 
information and advice to young people on a range of health related issues. According to 
the submission from the Youth Action and Policy Association there are only a small 
number of youth health centres, and young people in outer urban Sydney regions and rural 
areas currently have few youth specific services (Submission 40). That same submission 
argued that: 

Communi~ health receives approximatery 2% of the New South Wales budget. 
Youth Health Centres are then allocated accordingry from that 2%. This is clearry 
inadequate. 

The Committee recognises that community youth health centre_~ are well placed to provide 
an integrated holistic approach to the health needs of young people. That is, workers are 
trained to deal with a variety of problems and issues brought to them by young people, 
such as accommodation, employment, gender, sexuality, ethnicity and family relations to 
name but a few (Submission 40). The Committee considers that youth health centres are 
an appropriate health model which can meet the rights and needs of young people, It. 
therefore proposes that funding to community based youth health centres be expanded to 
ensure that the needs of the clients are being adequately met and that all young people 
throughout New South Wales have access to them. 

5.8 SPECIAL NEEDS GROUPS 

A significant proportion of children and young people who come into contact with the 
health system have special needs. As the following discussion will demonstrate a number 
of those needs remain unfulfilled by that system, highlighting the very real lacl< of systemic 
advocacy for these children and young people in particular. 

An examination of the health status and needs of Aboriginal children has already been 
given throughout this chapter. ,As that discussion has indicated Aboriginal children have 
probably the greatest unmet needs in relation to health of any other member of our 
community. 'i;. 
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The following discussion will examine the situation of children with a disability, refugee 
and children from a non-English speaking background, children from rural and remote 
areas, girls, homeless young people, children as carers, children with a mental illness and 
children of parents with a mental illness. 

A number of submissions argued that children with a disability are especially 
disadvantaged in the health system. The Committee heard that in relation to children 
with a disability there is a: 

pervasive lack of advoca'!Y in the area of health. Health care provision is random and 
currently no attempt is being made to improve access to health care (Submission 14). 

The submission from the New South Wales Council for Intellectual Disability stated that 
children with an intellectual disability are "extremely vulnerable" because they suffer a lack 
of access to resources, made more difficult by a society which, despite legislative efforts, 
continues to discriminate against difference. 

The Committee was told that children with.disabilities can be neglected in hospitals and 
other health services because they often cannot articulate. their views and because they are 
ignored. Moreover, the New South Wales Council for Intellectual Disability argues that 
disabled children are especially disadvantaged in receiving sexual health information and 
advice, making them more susceptible to sexually transmittec,l diseases (Submission 14). 

The submission from the Youth Action and Policy Association stresses that there are clear 
differences between mental health issues and intellectual disability issues. However, as that 
submission observes: 

young people with intellectual disability, who are also represented disproportionate[y 
among the young homeless for example, have few support services available to them, • 
and are often inappropriate[y placed in mental health settings (Submission 40). 

Drug and alcohol services are also often inaccessible to children and young people with a 
disability. Lack of knowledge of these services, or exclusion fro~ them, are reasons cited 
for this inaccessibility (Submission 14). 

Children and young people of a non-English speaking background and in particular, 
those with refugee status, can face particular difficulties accessing health services. 
Language and cultural differences are often reasons for these difficulties. The Youth 
Action and Policy Association states (Submission 40): 
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access to health and information and services is a major issue for NESB young people, 
particular'!, those with limit:ed English language skills. Furthermore, western concepts 
of health, medicine and counselling are foreign, to many NESB communities who may 
therefore be reluctant to utilise counselling and other support services. This is 
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particular!, true in rural areas. Services that can provide these supports must become 
more accessible t:o t:his group - particular!, through education campaigns to local ethnic 
communities. 

The Committee understands that in recent times there has been a greater awareness of the 
mental health needs of young refugees and those of a non-English speaking background. 
The 1995 State ef the Nation report observed that refugee young people are at particular risk 
of developing mental health problems. The Committee notes that: 

frequent!, these are compounded due to cultural factors, a lack ef adult support and 
assistance, unstable living conditions, past trauma and migration stress (Submission 
40). 

Children and young people from rural and remote areas face particular problems in 
relation to accessing health care. Vast distances and the lack of specialist health services 
make many of these children vulnerable to particular health risks. Moreover, as the 
Committee found in its report, Suicide in Rural New South Wales, as disadvantage and 
poverty has increased in these areas, the health status of the populations has declined. 
Lawrence and Williams' study noted that (1990:42): 

rural and remote area populations exhibit higher than average levels ef premature 
mortali~ and death through ischaemic heart disease, cancer, suicide, tuberculosis and 
malnutrition. 

The Committee's report, Suicide in Rural New South Wales (Standing Committee on Social 
Issues, 1994), identified the problems associated with mental illness for young people in 
rural and remote areas. Although the Committee found that mental illness among young. 
people is as prevalent in the country as it is in the city, many rural young people's disorders 
go undetected. Among the reasons for this are a lack of specialist workers and services and 
the very strong stigma that attaches to mental illness in the country, often preventing 
disclosure. As the Committee found during the course of its Suicide Inquiry, these issues, 
together with such factors as access to means (guns), and alcohol abuse, have been found 
to have contributed to the alarmingly high rate of suicide among young rural men. 

During its discussions with students from Taree High School, the Committee was told of 
the real and perceived problems of confidentiality and privacy when accessing health 
services in country areas. This was especially the case in relation to matters relating to 
contraception and/or counselling. Medical practitioners for young people in country 
regions are normally family doctors which can often make it difficult for a young person 
to disclose a personal or troubling matter. 

As a number of women's health policy reviews have documented, girls have special health 
needs. As well as the health issues common t9 boys, girls' health needs are often linked 
to gynaecological issues (including contraception), body health and image, and mental 
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health. In its report, Girls at Risk, the Women's Coordination Unit (1986) found that of 
the 100 girls interviewed for the study, 83 perceived their health to be an issue at some 
time. The report noted (1986:177) that: 

their concerns ranged from general physical well-being, contraception, stress/anxiery, 
through to pregnano/, asthma and major operations, with the three major concerns 
being contraception, stress/anxiery and general physical health. 

The Girls at Risk report (1986: 177) also noted that girls felt intimidated and powerless in 
relation to medical services. Moreover, those who sought assistance from traditional 
services such as general practitioners or hospitals "did not believe the assistance they were 
seeking was gained" ( 1986: 179). 

The issue of teenage pregnancy or "children having children" is one of considerable concern 
to the Committee, both in terms of the welfare and well-being of the mother and the baby. 
The Committee notes that the problem has become so great in the United States that a 
federal government taskforce has been established by President Clinton to investigate 
effective and practical strategies to deal with teenage pregnancies. In a document tabled 
in evidence, Dr Ferry Grunseit provided the following disturbing information (Tabled 
Document: 29 November, 1995): 

teenage pregnano/ is an important public health and social pl'_oblem especial!J today 
when family structures and support systems are often weak. Teenage mothers are at 
greater risk of Jailing to cope with their babies who may be of low birth weight or 
premature. Child abuse in the single mother Jami!J is more common than in complete 
JamiUes .... In 1991-92 6% of mothers in New South Wales were teenage, while in 
the N.T. 15% of confinement:s were in teenagers. In 1990 there were 1680 mothers 
whose age at confinement was 16 years or less . . . . (In relation to Aborigines) the 
higher incidence of teenage pregnancies and births is a disadvantage which may start • 
a pattern from which recovery is unlikely throughout childhood and later on. 

Homeless young people have very special health needs, in terms of both their physical 
and mental health. As the Report of the Human Rights ~nd Equal Opportunity 
Commission into Homeless Children found (I 989:52), young homeless people are likely 
to suffer chronic ill-health yet very few access health services. The dangers of life on the 
street can pose the obvious risks of violence or injury as well as give rise to illnesses that 
are associated with poor diet and nutrition, and exposure to the cold, including respiratory 
problems. Moreover, many young homeless people are intravenous drug users and 
prostitutes which increases the risk of contracting HIV/AIDS, various strains of hepatitis 
and other sexually transmitted diseases. 

The Homeless Children report explained (1989:52) that cost was the primary barrier to 
homeless children seeking medical attentiqp. According to the Report's findings 
(1989:52): •• 
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most respondents did not have a Medicare Card or a Department of Social Security 
Health Care Card, nor could thry afford to fill prescriptions. Specialist care, 
including dental treatment and physiotherapy, was bryond the reach of most. 

Mental illness, particularly severe depression, is a common phenomenon among homeless 
children. The report of the House of Representatives Standing Committee on Community 
Affairs into Aspects of Youth Homelessness (1995) found that there is a clear link between 
the onset of mental disturbance and homelessness. According to that report ( 199 5 :3 7-38 ): 

the reluctance to diagnose mental illness among children and adolescents, as well as 
the paucity of services for these children and their families, is a major factor 
contributing to many of them ending up in shelters and continuing on the road to 
chronic homelessness. 

The very fact of homelessness, bringing with it considerable vulnerability and loneliness, 
can be a precipitating factor to depression, severe anxiety disorders, suicide ideation, 
suicide attempts and completed suicide. The Human Rights Commission's report on 
homeless children found that many of the children interviewed experienced episodes of 
serious depression and many had engaged in self-harm, including drug and alcohol abuse 
and attempted suicide. A thirteen year old girl who had made several suicide attempts 
explained (1989:53): 

.. 
the way I feel ... you can't survive, so why live if you can't survive. That's what I 
keep saying to myself. 

The Committee understands that children as carers are a group whose needs have been 
overlooked by the health system. Nationally, there are an estimated 33,000 children. 
under the age of 16 years caring before and after school. 

These children act as carer for a sick or disabled parent which can be not only time­
consuming but extremely stressful and distressing. Children who fulfil these roles are 
therefore vulnerable to emotional and psychological problems that are often overlooked 
or not acknowledged by other adults in their lives. 

The Committee understands that currently, Interchange Respite Care (N.S.W.) Inc is 
conducting a pilot project in relation to children and young people who are carers of 
parents or adults living at home with disabilities in New South Wales. Interchange has 
received Commonwealth Respite for Carer funding to undertake the project. The project 
has the following aims: 

• to investigate the ,incidence and needs of children and young people who are 
carers of parents or adults living at home with disabilities across New South 
Wales; "'< 
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• to raise the awareness of communi~ organisations to the existence of these 
children in their local area so that eJJentual!y th~y may start to consider them 
as part of their target group; 

• to educate serJJice proJJiders, teachers and others who may know young carers 
so that thry may better respond to individual needs; 

• to record and ana!_yse infonnationfrom a questionnaire based research project 
and present it in report form with recommendations for state and federal 
funding bodies; 

to facilitate referrals to appropriate local ser17ices; and 

• to assistyoung carers in establishing and maintaining peer support networks 
through Interchange and then in their local areas. 

The final report is due for release in December 1996 and the Committee hopes that its 
findings and recommendations will assist children and young people who are carers. 

5.8.1 Mental Illness 

The study, recognition, diagnosis and treatment of child and adolescent mental illness has 
been a relatively recent focus in the field of medical practice. Today, with improved data 
collection and analysis we now know that children and young people are vulnerable to a 
range of emotional, behavioural and psychological disturbances. 

In 1993, the Human Rights and Equal Opportunity Commission completed the most 
comprehensive report to date into the human rights of people ,:vith mental illness. A major 
section of that report dealt with child and adolescent mental illness. Among the findings 
of the Report were that: 

• 15% of young people in Australia have an emotional or behavioural 
problem that required assistance; 

• 5% have emotional or behavioural disorders which require 
intervention; and 

• 1 % or 2% have a serious or severe disorder which requires specialist 
assessment and treatment. 

The Human Ri.ghts and Mental Illness Report documented that the average age of the onset 
of mental illness is 16 years. About 90% o(psychiatric disorders have their onset in 
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adolescence or early adulthood and 50% of emotional and behavioural disorders first 
appear in people aged between 16 and 18 years. Halibum (1993:45) also observes that: 

all indicators of emotional illness rise sharp'{y during mid to late adolescence . . . . Onset 
of schizophrenia occurs before the age of 25 years in approximate'{y 60% of those 
affected . . . . Onset of manic depressive disorder occurs between the ages of 10 and 19 
years in approximately 30% of those affected. 

The Committee considers that this information is vital to understanding the concerns 
expressed by organisations and members of the community with regard to the limited 
resources for mental health services for children and young people. 

While New South Wales has a number of bodies which potentially advocate on behalf of 
children with a mental illness including the Mental Health Advocacy Service, the Mental 
Health Review Tribunal, the Guardianship Board, and Health Care Complaints 
Commission, no specialist body deals exclusively with children and mental health issues. 

The overwhelming majority of evidence heard by the Committee suggested that 
children are not adequately represented by the current advocacy bodies and there 
is a desperate need for a specialist service. 

As the Youth Justice Coalition points out, one of the probl~ms is that the majority of 
mental health non-government organisations deal with adults (Submission 34). Moreover, 
as the Human Rights Commission report found, the generalist advocacy bodies are limited 
in their ability to represent people with a mental illness. 

According to Dr Robert Hayes, President of the Mental Health Review Tribunal, the . 
greatest issue for children with a mental illness is the adequacy of programs and services 
available to detect and intervene in 'at risk'. cases. Failure to detect and intervene can have 
devastating consequences including school exclusion, involvement in the juvenile justice 
system and even suicide. 

The Committee heard during the Inquiry that there is a lack; of appropriate hospital 
inpatient treatment for childhood sufferers of mental illness. Moreover, in spite of the 
prevalence of mental illness in children and young people there are only three publicly 
funded community-based child psychiatry facilities in the whole of New South Wales, all 
of which are based in Sydney. 

There is some concern amongst organisations working in the area that centralised advocacy 
bodies would not be able to meet the very specific needs of these children. The Mental 
Health Review Tribunal suggests that State-wide community-based multidisciplinary 
programs and services would be more appropriate and would allow for early intervention 
in psychosis as it emerges in children and adol~scents (Submission 53). 
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In the area of private practice, the training of child and adolescent psychiatrists seems to 
be ranked as a low priority compared with other areas of psychiatry. There is little on­
going education in this area or in the allied profession of general practice (Submission 53). 

The Committee considers that the Mental Health Act, 1990 lacks an appropriate child­
foctis. It believes that a review of the Act should take place to ensure it is appropriate to 
the needs of children. 

RECOMMENDATION 17 

That the Minister for Health review the Mental Health Act 1990 to ensure it 
is appropriate to the needs of children. 

The Committee heard evidence that children of parents with a mental illness are 
greatly at risk of psychological disorder. There is a greater likelihood of these children 
experiencing social problems while young, and developing a mental illness in adulthood. 
According to Janet Devlin, coordinator of the IMPACT program (Evidence - 3 May, 
1996): 

their problems result mainly from issues relating to emotional deprivation and 
emotional and physical neglect ( and) inadequate supervision. 

Very often these children are taking on added responsibility at home for a mentally ill 
parent. The child may find him or herself taking on the substitute parenting role which 
may be detrimental to the child's development. • 

The primary issue raised in numerous submissions concerning children with, or at risk of, 
a mental illness, is the need for programmes and services to ensure early intervention. 

A further problem identified by the Committee is the lack of a co-ordinated body at a 
government level responsible for meeting the needs of these children. It is currently left 
to the adult mental health workers, or to child protection workers dealing with sexual and 
physical abuse. According to Agnes McMillian, a psychologist from the IMPACT Program, 
there are no targeted programmes currently available which offer appropriate support in 
relation to pre-school age children of parents with a mental illness (Evidence - 29 April, 
I 996). 
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RECOMMENDATION 18 

That the Minister for Health investigate the most appropriate existing body 
which would provide mandatory education, training and professional 
development for: 

• health and allied professionals; 
• teachers and school counsellors; 
• psychiatrists and general practitioners; and 
• early childhood workers. 

The focus of this training shall be detection of, and early intexvention in, 
mental illness as it emerges in children and adolescents. 

5.8.2 Summary 

The obvious vulnerability of all the children described above, demonstrate the very real 
lack of advocacy for these groups in the health system. The fact that the health needs of 
so many children still fail to be properly met reflects the minor status accorded to children 
generally, and the Committee is strongly of the view that particular policy development 
and targeted services should be pursued to overcome these deficits in delivering health 
programs to all Australian children and young people. 

5. 9 CHILD PROTECTION SERVICES 

Children who have been physically, sexually or emotionally assaulted and abused are . 
amongst the most in need children of specialist services and effective advocacy. They are 
also amongst the most silent - often being unable to disclose the assault or their feelings 
of distress. Because of their vulnerability, the Committee firmly believes that child 
protection services must be able to respond effectively to the needs of these children and 
to appropriately assist them in overcoming the trauma of assault. 

' 
The Committee notes that children do not disclose neglect. A large proportion of children 
who are in care have been removed from their families because of neglect. The principle 
of disclosure does not apply in cases of neglect; neglect can only be revealed via 
observation. The Committee considers that early intervention programs can be the greatest 
benefit to these children. It considers that the implementation of Recommendation 15 
concerning the home visitation outreach programs will, through the workers' appropriate 
observations, go some way to preventing the neglect of children and their removal from 
their families. 

The role of the New South Wales Health Dep3!iffient in relation to child protection is to 
provide physical, psychological and social assessments as necessary, crisis and ongoing 
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counselling including individual, group and family counselling and to provide a broad range 
of health services to the child and family (NSW Child Protection Council, 1991:16). 
Specially trained doctors also undertake forensic examinations of abused children, the 
results of which may be used as prosecution evidence at trials. 

In defining the guidelines of relevant government departments and agencies, the NSW 
Child Protection Council ( 1991: 16) considers the Department of Health should: 

• ensure that all medical practitioners are aware of their obligations to notify 
under the provisions of the Children(Care and Protection) Act 1987, and 
that all other relevant health workers understand the indicators of child abuse 
how to report suspected cases and are aware of the Ministerial Direction to 
notify; 

• liaise with D. C.S. and other agencies to assist in the co-ordinated care of the 
child and fami[y; 

• conduct a medical assessment and provide medical follow up where 
appropriate; 

• provide crisis and ongoing counselling and support the child and family; 

• provide educational and preventative programmes that assist workers and the 
community in gaining a better understanding of sexual assault, physical 
abuse, emotional abuse and neglect and of the care of victims of these abuses; 

• provide support for the child and non-offending fami[y members prior to and 
during court proceedings; 

• promote the development of services to children who have been sexual[y 
assaulted and, where appropriate, non-offending family members. 

The Health Department operates three highly specialised child pr9tection units. These are 
located at the New Children's Hospital, Westmead, Sydney Children's Hospital, Randwick 
and John Hunter Hospital, Newcastle. The Units here deal with the most complex child 
abuse cases and cases where a serious injury has occurred requiring tertiary paediatric 
intervention. Multidisciplinary teams staff the Units and consist of child protection health 
professionals, including paediatricians, social workers, registered nurses and allied health 
workers. As well as the tertiary paediatric services, these Units provide undergraduate and 
postgraduate teaching and statewide education as well as conducting research. A 24-hour 
service is provided. 

Each Area Health Service provides a wide range of community and some hospital based 
services which include early identification/prevention programs, counselling and referral 
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services. A range of 24-hour service, counselling and referral services are provided through 
17 hospital based centres. 

In relation to child sexual assault, Department of Health Sexual Assault Services are based 
in certain hospitals and community health centres throughout the State. Most of these 
services see both adults and children but in some areas there are separate services for 
adults and children under 16 years of age. The Committee understands that although it 
is not mandatory for children who have been sexually abused to be examined by a 
paediatrician, they must be examined by a medical practitioner trained in sexual assault 
examinations. The Committee also understands that most of these services offer both 
crisis and long-term counselling, including support through the court system. It further 
recognises that caseloads are generally considerable and that staff can be extremely stressed 
and overworked, creating the potential for inadequate service to traumatised children. 

The Committee acknowledges that child sexual assault is a serious crime and that specialist 
services must be available to assist the victims. However, it also recognises that 
approximately two thirds of abused children suffer physical and emotional abuse with 
often extremely damaging consequences. Over the last few years it seems that services and 
policy direction have tended to place priority on sexual assault matters over physical and 
emotional abuse cases. 

The Committee considers that children and young people who have been physically and 
emotionally abused or neglected, both individually and as a group, also require their needs 
to be addressed vvith urgency. The Committee notes that the Government has recently 
allocated an additional $300,000 per annum for the expansion of the Health Department's 
Physical and/or Emotional Abuse and Neglect of Children Service. It also notes that 
recently, New South Wales Health has sought to address this issue by providing training. 
on early intervention of physical and emotional abuse of children. The Committee 
encourages and supports this initiative. 

5.10 CHILDREN BORN THROUGH DONOR INSEMINATION 

The issue of donor insemination (DI) is complex and clearly a matter of human rights. 
The Committee received a number of submissions, and spoke with interested parties, 
which raised concerns about genetic inheritance and the rights of DI children to 
information about their biological inheritance. Currently in New South Wales, donor 
insemination children have no right of access to identifying donor information. 
Availability of non-identifying information can vary from clinic to clinic. The Committee 
notes that the New South Wales Health Department is currently undertaking a review of 
the Human Tissue Act to investigate the implications of sperm donation and donor registers 
(Submission 6). •• 
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The Committee acknowledges the concerns expressed by members of the community as 
evidenced in their submissions to the Inquiry. It recognises that under the United Nations 
Convention on the Rights of the Child, Article 7 provides that: 

1. The child shall he registered immediately after birth and shall have the right 
from birth to a name, the right to acquire a nationali't)l and, as Jar as 
possible, the right to know and he cared for by his or her parents. 

2. State Parties shall ensure the implementation of these rights in accordance 
with their national law and their obligations under the relevant international 
instruments in this field, in particular where the child would otherwise he 
stateless. 

Article 8 further provides that: 

1. State Parties undertake to respect the right of the child to preserve his or her 
identiry, including nationaliry, name and family relations as recognised l!J7 
law without unlawful interference. 

The Committee considers that the issue of the right of children born through donor 
insemination to information about their genetic inheritance requires urgent attention and 
resolution by the Minister for Health. 

It notes that Victoria has responded to the issue with the enactment of the Infertiliry 
Treatment Act, 1995. Section 79 of that Act provides that a person born as a result of a 
donor treatment procedure may, on attaining the age of 18 years, apply for information 
about the donor. The rights of parents to apply for this information is contained in section· 
7 4. The Act also provides for the establishment of a donor treatment procedure 
information register (s. 82). Information contained at that Register includes the names 
and-addresses of persons born as a result of donor treatment procedures, the descendants 
of persons born as a result of donor treatment procedures, donors, women who have 
undergone donor treatment procedures and their husbands and the relatives of all such 
persons. The Inferti.lity TreatmentAct, 1995 also provides for counselling for donors and for 
applicants applying for relevant information. 

The Committee sees considerable merit in the Inftrtiliry Treatment Act, 1995, as a means 
of meeting the needs of all those involved in donor insemination procedures, including 
recognising the rights of children born through such procedures. It therefore recommends 
that the Minister for Health introduce and implement similar legislation in New South 
Wales. The Committee considers that this action will help to advance a national approach 
to issues concerning donor insemination. The Committee also considers that the Minister 
for Health immediately provide guidelines to public and private clinics regarding the 
collection of relevant donor program informat41:m. 
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The Committee is concerned about the safe-keeping of the donor insemination records 
when the Royal Hospital for Women, Paddington is re-located to the Prince of Wales 
Hospital, Randwick. It therefore calls on the Minister for Health to guarantee the safe­
keeping and preservation of all donor insemination records when this re-location occurs. 
It also recommends that the 10 year rule relating to the destruction of files be stayed in 
relation to donor insemination records. • 

RECOMMENDATION 19 

That the Minister for Health introduce and implement legislation that is 
similar to the Victorian Infertility Treatment Act 1995, as soon as possible. As 
an interim measure the Minister for Health should provide guidelines 
regarding the standardised collection of relevant donor program information 
for use by public and private clinics. 

RECOMMENDATION 20 

That the Minister for Health guarantee that all records relating to donor 
insemination procedures are safeguarded and preserved when the Royal 
Hospital for Women is transferred to the Prince ofWales Hospital and that 
the 10 year rule relating to records be stayed in relation to donor 
insemination. 

5.11 CONCLUSION 

The Committee recognises that generally speaking, Australia and New South Wales have 
successful models of health services for adults and children alike. According to Taylor and 
Sall<eld, (I 996: 233), 

Australia has improved its ranking for lift expectancy (at birth) ,since 1960, and in 
1990 ranked ninth and seventh of 24 countries for females and males respective91; 
th~ ~ ahead of the United States and United Kingdom, and approximateb7 equal to 
Canada. 

However, in both oral testimony and submissions received for this Inquiry, the Committee 
found overwhelming support for improved advocacy for children in relation to health­
related concerns. The broad ,goal of advocacy for children in the area of health requires 
first and foremost a prevention-based approach. 
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As Dr Victor Nossar told the Committee in evidence: 

we have t:o make sure children grow and develop. 
(Evidence - 29 November, 1995) 

The health of a child is dependent on ensuring that children do not have their 
development and opportunities blighted by poverty, are educated and do not suffer from 
discrimination. These are the factors identified as having the greatest influence on the 
health of a child. According to the many submissions and evidence, part of this goal must 
be to ensure that the services in the public sector are adequately resourced. 

A part of this approach is the improved awareness and understanding of the risk factors 
for all children. The Committee is encouraged by the statements made by the Minister 
for Health that a policy on child health priorities is currently being developed. The 
Committee supports the need for child specific policy development which provides 
universal access to health care services. 
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CHAPTER SIX 

EDUCATION 

6.1 INTRODUCTION 

The fulfilment of children's rights to advocacy must include a sympathetic and meaningful 
expression of these concepts within the education system at all levels. Individuals spend 
a large part of their childhood attending various educational institutions and their 
impression of their place in society is strongly influenced by the treatment they experience. 

Article 28 of the United Nations Convention on the Rights of the Child contains a 
recognition of the right of the child to education, and requires governments to: 

• make primary education compulsory and available free to all; 

• encourage the development of different forms of secondary education, including 
general and vocational education, make them available and accessible to every 
child, and take appropriate measures such as the introduction of free education 
and offering.financial assistance in cases of need; 

• make higher education accessible to all on the basis of capacity by every 
appropriate means; 

• make educational and vocational information available and accessible to all 
children; and 

• take measures to encourage regular attendance at schools and the reduction of 
drop-out rates. 

Governments are also required to take all appropriate steps to ensure that school discipline 
is administered in a manner consistent with the child's human dignity and in conformity 
with the Convention. 

The demands that our society makes on its educational institutions have increased and 
broadened in recent decades. Social and economic factors are continuing to drive these 
changes. Examples of these factors influencing our society are: 

• the increased competition for employment; 

• the reduced availability of unskilled jops; 
-~..,. 
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• the need for more extensive life-skills and training; 

• increasing numbers of families with two working parents; and 

• the decline in extended family support in modem society. 

The change in the nature of work has also impacted on the education of our young people. 
In Western nations there has been a, move away from manufacturing, which was a major 
source of employment for young women, and a provider of trade apprenticeships for boys. 
The Committee understands that the reduction in apprenticeships, the decline of the 
manufacturing sector, and the loss of opportunities for employment in unskilled jobs have 
significantly affected employment prospects for those young people not wishing to pursue 
further study. 

Today the youth unemployment rate is approximately 27%. In some areas of the country 
this figure reaches as high as 35-40%. With such high levels of unemployment, more 
children are staying at school with the hope of gaining access to tertiary education or some 
form of employment. According to the 1991 census, 58.8% of 15 - 24 year olds are 
attending education institutions (Submission 40). 

In his submission, Dr Ferry Grunseit, the New South Wales Child Advocate, also points 
out that children are entering the school system at an earlier ~ge. He suggests that while 
this is not always a problem, some children who are entering school at four years of age and 
competing with older and more mature children "start off disadvantaged and never catch 
up" (Submission 35). 

6.2 STUDENT INVOLVEMENT IN DECISION-MAKING 

The Committee heard from a number of witnesses that the greatest challenge in improving 
advocacy within the education system is to ensure that children have a voice on issues that 
concern them. In speaking to students from schools in both urban and rural New South 
Wales, the Committee found this to be the single issue of great~st concern. 

Article 12 of the United Nations Convention on the Rights of the Child states that a child 
capable of forming his or her own views shall be assured the right to express those views 
freely in all matters affecting the child. In recognition of the large proportion of a child's 
life that is spent at school, the Committee considers it important for children to have 
adequate input into their educational environment, as well as an equal right to access 
education services. 

In addition, the Committee believes it essential that students are educated for citizenship 
in a democratic society such as our own. Stud~nts are expected to leave school at the age 
of 18 years and begin to exercise their democratic right to participate in social institutions. 
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Providing adequate training in how those institutions work, how to access citizenship 
rights and how to develop skills in that area is a fundamental necessity of an education 
system in a free society. 

In its Report into Youth Violence in New South Wales, the Committee recommended that the 
Minister for Education review student involvement in decision-making in schools; urge 
schools to ensure that students are consulted in the development of anti-violence 
initiatives; and produce information on standards of best practice regarding student 
participation for dissemination to all schools (Standing Committee on Social Issues, 
1995:217). The Committee appreciates that the right of children to be heard in decisions 
affecting them has begun to be recognised through mechanisms such as student 
representative councils. The Committee was informed that these groups are increasingly 
becoming part of the decision-making process in the school, and they advocate on behalf 
of other students on issues arising in the school. 

The revised Student Welfare Poliry (Department of School Education, 1996c), released in 
July, encourages schools to include their Student Representative Councils in decision­
making. The Good Discipline and Effective Learning statement (Aquilina, 1995), released by 
the Minister for Education in December 1995, requires all public schools to prepare their 
own school discipline policy in time for the 1997 school year. This work is to be 
undertaken collaboratively involving the whole school community - students, staff, parent 
organisations and school councils. 

The Committee heard students are also increasingly becoming involved as part of school 
councils which have a significant role to play in identifying educational needs and priorities 
and in decisions regarding school finances (Kyrios Evidence - 29 November, 1995). 
Students are also involved in Quality Assurance Reviews. Quality Assurance Panels gather. 
information through structured meetings and interviews with a cross-section of pupils, 
school staff (both teaching and non-teaching) and parents in the local community. These 
reviews evaluate the effectiveness with which schools meet community educational needs 
within the context of statewide policy and resources, and have been conducted in over 
1,200 schools. Some regions have recently provided specific training for students so that 
they can become panel members themselves (Kerr-Roubicek I;vidence - 29 November, 
1995). 

The Committee welcomes and approves these initiatives. However, the Committee 
recognises that consultation can take a number of forms and may not be regarded as bona 
fide by those consulted. Isobel Seidel, a Year 11 student from the Billabong High School 
in Walla Walla, told the Committee of her experience of the process of consultation 
between students and government as a member of the New South Wales Students 
Representative Council. Ms Seidel stated: 

With my involvement in the consultation,,] found that we were successful in the 
recommendations we put forward to the Assistant Director-General. He accepted our 
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recommendation, and in 'the restructure which will happen throughout the State we 
have been allocated a welfare officer and ano'ther body which will help SRCs. This 
shows 'that th'!)l have listened to what we wanted. I thought that that was very good 
because th'!)l were able to include us in the process. However, I found that th'!)l 
included us after the decision had been made. I suppose it real!Jl has to do with 
government. We are not consulted on the effects the decisions will have, and we are 
left wi'th the consequences. I found that difficult (Evidence - 9 November, 1995). 

For students to have a more meaningful voice, the Committee believes further cultural 
change is required in· the education system. With major reviews of areas such as the 
Higher School Certificate, the Committee hopes significant consultation occurs with 
children across New South Wales to ensure their best interests and needs are addressed. 

6.3 SUPPORT FOR STUDENTS 

Social and economic stresses, which bear down heavily on less fortunate families in our 
society, may often be manifest in the behaviour of children at their school. Children from 
families with working parents may also face certain difficulties in gaining the support and 
nurturing they need. 

Children are also spending a greater part of their lives in the care and supervision of our 
school system and greater resources are needed to support them to cope with difficulties 
which arise in their life outside school. The Committee recognises that the school system 
increasingly is expected to adopt a parenting role, which poses considerable challenges 
given the current burdens on the curriculum. 

The Youth Action Policy Association stated in their submission: 

Schools must be recognised as primary sites where students problems will manifest 
themselves and a site for intervention if problems occur. It must also be recognised that 
however skilled, teachers are not trained to deal with a whole range of social and 
psychological problems exhibited by their students (Submissio~ 40). 

6.3.1 School Counsellors 

Student problems are most often dealt with by school counsellors. School counselling was 
introduced to government schools in New South Wales in 1935 with the appointment of 
two "educational counsellors" to Sydney Boys' High and Sydney Girls' High. The number 
of school counsellors has grown in subsequent years to today's total of 653, with 91 district 
guidance officers. The average· counsellor to student ratio is· a little over one counsellor for 
every 1,000 students (Davidson, 1996 ). 

School counsellors support students by: 
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• providing psychological counselling services and teacher in service training; 
• maintaining links with government bodies and private organisations 

providing student services; and 

• keeping informed of Departmental and inter-Departmental policies, 
and strategies for dealing with students. 

During its Inquiry into Youth Violence, School Psychologists Australia Inc provided the 
Committee with statistics from a survey sample consisting of one-third of all school 
counsellors in New South Wales, and based on their work in the twelve months to 
November 1992 (Grunsell, 1993). From extrapolating these survey data, the frequency 
with which school counsellors in New South Wales deal with various types of incidents in 
one year was estimated. These incidents included: 

Type of Referral 

Parent Separation or divorce; traumatic family breakdown 
Violence in the family 
Violence among peers (including dating violence), or within 

the school, or towards a teacher 
Family financial hardship ( chronic or crisis) 
Severe depression, suicidal thoughts of student 
Dru&'alcohol abuse by student 
Notification of Child Sexual Assault 
Notification of Child Physical Assault 
Attempted suicide of student 

No. of Incidents 

3,368 
3,029 

2,853 
2,639 
1,656 
1,599 
1,360 
1,010 

864 

These figures refer to the number of cases, and any one case could involve many interviews 
with a number of individual students, groups of students, students with their parents or 
siblings, with teachers or with health professionals. 

• Availability and Numbers 

According to the Youth Action Policy Association, the current ratio of counsellors to 
students is inadequate. The Association believes there is a need for a greater number of 
school counsellors in the education system (Submission 40). This was supported by 
student members of the New South Wales Students Representative Council, which 
represents students across the state, in evidence before the Committee. 

In its Report into You'th Vwlence In New South Wales, the Committee recommended a review 
of the school counsellor service to examine ~e adequacy·of counsellor numbers in each 
region; the basis upon which the allocation.occurs; and the services provided by school 
counsellors (Standing Committee on Sociah Issues, 1995:212). The Government's 
response was that school counsellors are currently provided to schools "on the basis of 

133 



CHAPTER SIX 

need" (Cabinet Office, 1996:41 ). School counsellors usually service one or more high 
schools and a number of feeder primary schools. 

The Committee sought clarification of the basis for allocation decisions, and was informed 
that each year the allocation is reviewed taking into account such factors as the number 
of special education classes and students with disabilities integrated in the school; the level 
of suspensions; the level of child protection notifications; the number of non-English 
speaking background students; and other factors based on local specialist knowledge 
(Davidson, 1996 ). 

Each of the Department of School Education's 40 District Offices has a student welfare 
consultant as well as a Senior Education Officer and Student Services and Equity Officer. 
The Department of School Education established a new Student Welfare Directorate in 
1996. This Directorate has a Student Counselling and Welfare Unit which will review the 
processes for allocation of school counsellors, with the view to some changes being made 
for the beginning of 1997 (Davidson, 1996 ). The Committee welcomes this initiative, and 
calls for the adequacy of current numbers of school counsellors to be considered further. 

In its Report into Youth Violence in New South Wales, the Committee recommended that the 
Minister for Education allow the appointment of selected experienced psychologists 
without teaching diplomas to the position of school counsellor (Standing Committee on 
Social Issues, 1995:212). The Committee was subsequently advised that the purpose of 
requiring school counsellors to have teaching qualifications is to ensure they have an 
understanding of student needs in a school context (Cabinet Office, 1996:41 ). The 
Committee rejects this proposition, and believes the skills of experienced psychologists 
would be more than adequate to enable them to appreciate student needs and their 
context. The Committee again calls on the Government to amend the employment criteria. 
for school counsellors. 

• Access to Counsellors and Confidence 

Irrespective of the number of school counsellors, counselling services can only be effective 
in advocating and promoting the needs of children if they are appropriately accessed by 
students. In its Report into Youth Violence in New South Wales, the Committee recommended 
that a policy regarding the operations and protocols of the school counselling service be 
introduced; students be advised of the availability of school counsellors and support 
teachers; and students be assured access to appropriate guidance and counselling and that, 
if necessary, this be enshrined in legislation (Standing Committee on Social Issues, 
1995:213). 

However, Isobel Seidel from Billabong High School told the Committee: 
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the information. They feel obliged to say everything. They believe it is always 
recorded and that forth.er steps will be taken. In some schools they are very helpful -
I know that. It is always good to have someone available for those who need it, but 
it is hard for them to talk about it with a counsellor (Evidence - 9 November 
1995). 

During this Inquiry, the Committee found that the issue of privacy was a particular 
problem for students in rural and regional New South Wales. Students from Taree High 
told the Committee that in smaller communities such as theirs, most people knew each 
other and students were often unable to discuss personal issues with school teachers, 
counsellors or the family practitioner because those individuals may have close social 
contacts with the student's family (Taree High School Briefing- 9 May 1996). 

Student Representatives of the New South Wales Student Representative Council 
responded favourably to a proposal for an additional community-based option for students 
who need counselling services. Isobel Seidel stated in her evidence: 

An outside body coming to t:he school would be preferable because the student would 
be speaking to someone from t:he community and not under the school's name. That 
might be helpful (Evidence - 9 November 1995). 

Andrew Zaw, a student from Arthur Phillip High School, also expressed his concerns about · 
the issue of confidentiality in talking to counsellors linked to the school. He suggested 
students might feel more comfortable talking to an independent person because the 
information about them would not be recorded within the school system (Evidence - 9 
November 1995). 

The Committee has been advised that only qualified school counsellors and counsellors-in­
training under the supervision of qualified school counsellors have routine access to 
registered guidance files. All guidance personnel have a responsibility to ensure secure 
storage of registered guidance files and to restrict access to them. These files contain 
confidential records of students who have received a significant guidance or counselling 
intervention. Records may include psychological test protocol~, reports received from 
parents, and medical reports. Files are registered at Regional Offices and are Departmental 
rather than school records. School counsellors must inform principals and teachers about 
information on the file that is relevant to the management of the student concerned or 
would contribute to education programming for that student. Such information may be 
photocopied for the Principal provided that this does not infringe confidentiality or 
copyright (Department of School Education, 1991). Registered guidance files can be the 
subject of a Freedom of Information request or a subpoena. 

The Committee considers these guidelines do not overcome the conflict between student 
confidentiality and access to records, and recqmmends this conflict be investigated and 
reported on. 
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Recommendations included in the Committee's Report into Youth Violence in New South 
Wales also focused on the need for school counsellors to have access to telephones and 
accommodation to ensure sufficient privacy and confidentiality (Standing Committee on 
Social Issues, 1995:213). The Government's response was that it is not financially feasible 
to provide counsellors with a telephone line for their exclusive use (Cabinet Office, 
1996:41). 

The Committee finds this response unacceptable. The Committee finds it astonishing that 
in Australia, which has the highest rate of mobile telephone usage in the world, a school 
counsellor cannot access a fixed private telephone line in a school. The Committee 
believes this could undermine the dignity of the child seeking assistance from a counsellor. 
The potential for breaches of confidentiality exists when counsellors do not have the 
technical and environmental facilities to ensure privacy. Such breaches of confidentiality 
could be devastating for a child already burdened by personal difficulties. The Committee 
urges the Government to implement the relevant recommendations of the Report into Youth 
Violence in New South Wales. 

The Committee acknowledges that many children, particularly those in small communities, 
would value having a person outside of the school environment to approach when they 
were experiencing problems. The Committee believes that the efficacy of alternative 
counselling services external to the school is worthy of further consideration. Such services 
could be provided through existing youth services networks. 

RECOMMENDATION 21 
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That the Minister for Education require the Department of School -
Education to report on: 

• the adequacy of current numbers of school counsellors; 

• the appropriateness of existing employment criteria which prevent 
the appointment of selected experienced ,psychologists without 
teaching diplomas to the position of school counsellor; 

• the conflict between student confidentiality and access to guidance 
records; 

• attitudes of students to school counsellors; and 

• possible alternatives to school-based counselling, having regard to 
the particular needs of rural children and children who may be 
reluctant to seek assistane,~ from counsellors within the school 
establishment. 
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6.3.2 Interagency Initiatives 

The Committee was made aware of efforts to co-ordinate the activities of relevant 
departments and agencies to provide a holistic approach to student welfare. The 
Chairperson of the New South Wales Child Protection Council, Mr Adrian Ford, referred 
to these initiatives and supported closer collaboration between the Department of 
Education and other departments to help resolve some of the problems that children 
experience. In evidence to the Committee he commented: 

The Department of Education is doing some extremery valuable work in terms of 
meeting children's needs, but there are also examples ... of children being caught up 
and labelled as, for want of a better expression, "had" children. They exhibit 
particular problems such as difficult behaviour, emotional problems, or even 
psychological or psychiatric difficulties, and they may be attended to Jry a stretched 
school counsellor system. Tlu!J1 may then be referred to a health system but there are 
no resources to get them to a health system. So that may not help to resolve the 
issue at hand (Evidence - 9 November, 1995). 

In its Inquiry into Youth Violence in New South Wales, the Committee recommended the 
extension of the use of schools for community-based programs and services, and of the 
Department of School Education's involvement in parenting programs. The Government's 
Inter-Agency School Community Centres Pilot Project, involving joint collaboration 
between the Departments of School Education, Health and Community Services to fund 
a two year pilot project to establish four community centres, is in accord with these 
recommendations. The project will develop and trial models of inter-agency coordination 
to support families with children under 5 years of age, with a view to promoting a positive 
start to school and to prevent disadvantage on school entry. • 

Schools are also working with the Department of Training and Education Co-ordination 
to refer students to community based programs such as the Time Out and Circuit Breaker 
programs. The Time Out Program is a co-operative strategy between schools and 
community organisations to address the needs of chronic truants and behaviour disordered 
students. The Circuit Breaker Program is for young people pf non-English speaking 
backgrounds who are members of ethnic groups which experience disproportionately high 
levels of youth unemployment. The program is designed to assist them move from school 
to work. 

The Committee supports the continued development and extension of the policy of 
making schools throughout New South Wales available as community centres, to 
enable young people to have access to a range of local services within the security 
of the school, and promote,the sharing of resources within the local community. 
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6.3.3 Bullying 

The Committee found in its Report in-to Youth Violence in New South Wales that the incidence 
of bullying in schools is alarmingly high. Evidence to the Committee during that Inquiry 
suggested that approximately 15% of children, or one in seven, report being bullied at least 
once a week. Victims tend to become withdrawn, and are often very suspicious of other 
people. Their peers tend to reject them, so they become increasingly isolated, and 
increasingly likely to be targets. 

In health questionnaires, students who were victims of bullying were twice as likely to 
respond that they were not in good health; felt ill; lost sleep over worry; were panicky 
without reason; and had "bad nerves". 

Students from this group were also more likely to feel depressed and worthless, and feel 
that life was not worth living. These victimised children were two to three times more 
likely to indicate that they had thought of "doing away with themselves", wished they were 
dead, and to have the recurring idea of taking their own life (Standing Committee on 
Social Issues, 1995:88). 

The incidence and nature of bullying described in the Report into Youth Violence in New South 
Wales demonstrates the need for advocacy and the promotion of students' best interests 
within the education system. In evidence during this Inquiry, ij:elen Kerr-Roubicek, Chief 
Executive Officer of the Department's Guidance and Student Welfare Unit, told the 
Committee of the difficulty in identifying and responding to bullying in schools: 

We know from the research that young people need to feel that thry will be believed 
... and thry need to have confidence that the system will respond· in a way that will 
not exacerbate the issue. It is clearry a difficult question for schools because this is 
a kind of coercive behaviour that occurs behind teachers' backs, which is why it is 
difficult to intervene in. Teachers underestimate it because thry do not see it 
(Evidence - 29 November, 1995). 

In its Report into Youth Vwlence in New South Wales, the Committe,e recommended that the 
Department of School Education ensure regional education offices: 

• offer appropriate information resources to schools to assist them in identifying and 
intervening appropriately when bullying occurs; 

• develop in-service workshops for teach~rs to assist them in addressing bullying; 

• direct schools to formulate ·a school .policy on bullying, with appropriate input 
from students and parents; and • 
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• develop or approve self-administered, anonymous questionnaires to offer to 
schools to assist them in evaluating the extent of the problem and in developing 
an appropriate, co-ordinated response to bullying (Standing Committee on Social 
Issues, 1995:261). 

In its response to the Youth Violence report, the Government has indicated the 
Committee's recommendations will be incorporated in the work of the newly formed 
Directorate of Student Welfare (Cabinet Office, 1996:52) . The Department of School 
Education's Strategies for Safer Schools (1995b) also addresses bullying. The program 
provides a process whereby school communities can review current practice, identify 
training needs and develop whole school behaviour management strategies for classrooms 
and playgrounds. 

The Committee is aware that certain groups of children may be singled out for 
victimisation by their peers. During its Inquiry into Youth Violence, the Committee heard 
that children who are different in some way may be the most vulnerable. These groups 
include Aboriginal students, students with a disability and gay and lesbian students. 
Female students may also be subjected to sexual harassment by boys. 

For example, the SchoolWatch report (Griffin, 1994) examined harassment and violence 
directed against lesbian, bisexual and gay teachers and students in Australian schools. This 
report includes data from 152 respondents, and reveals that 67% of student respondents 
experienced verbal harassment and 30% experienced physical harassment or violence. The 
most likely location for the incident regarded by students as the most serious was the 
playground (31 %), followed by the classroom (23%), and corridors (17%). Other students 
of the same school were identified as perpetrators in almost all cases, and the majority of 
the most serious incidents had not been reported to school authorities. 

This victimisation can lead to these students discontinuing their studies. An indirect result 
of leaving school is that once these students leave the education system they are no longer 
able to access school-based counselling services and receive support. 

A research project was commissioned to examine gender-based l;larassment as part of the 
Commonwealth Government's Gender Equity in Curriculum Reform Project, which 
originated in 1987. Teachers from 10 pre-schools and primary schools in N orthem NSW 
and Queensland participated in the research, co-ordinated by a team from James Cook 
University in Townsville. At one school, a six-year old boy was observed clenching his fist 
and threatening to punch a girl who would not lend him her book. At another, a boy of 
six kicked and tripped up a visually impaired girl and then laughed at her (Alloway, 
1995:92). One little boy clenched his fists, glared at his small friend and shouted 
furiously: "I'm tired of your, stupidity, woman. Can't you ever get anything right?" 
(Alloway, 1995:86). • 
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The Committee is conscious of the anxiety and suffering of students who experience sex­
based harassment, or victimisation on the basis of race or disability. The Committee is 
concerned that these students may be prevented from reaching their full potential because 
of the harassment they are subjected to. 

The Department of School Education has undertaken a number of initiatives to address 
the victimisation of these students. 

The Department of School Education's Procedures for Resolving Complaints About 
Discrimination Against Students (I 995a) include discrimination on the grounds of 
homosexuality, and also refer to the anti-vilification provisions of the Anti-Discrimination 
• Act. School counsellors have access to appropriate referrals for students reporting 
victimisation. 

The Resources for Teaching Against Violence kit (Department of School Education, 1996b) has 
been revised and distributed to all schools. The kit now includes a section on bullying, and 
strategies for its management. A further curriculum component in the Resources for Teaching 
Against Violence kit, entitled Violence Against Homosexual Men and Women, is recommended 
as being appropriate for students from Years 9 to 12. 

During its Inquiry into Youth Violence, the Committee heard that while the kit is widely 
accepted as a valuable teaching aid, there was also concern regarding the extent to which 
it is being used in schools. The Committee recommended the Minister for Education 
develop strategies to encourage the introduction of the revised Resources for Teaching 
Against Violence kit in the Personal Development, Health and Physical Education 
(PDHPE) curriculum; and monitor its use and effectiveness (Standing Committee on 
Social Issues, 1995:266). • 

In response, the Committee was informed the kit will be promoted as appropriate for use 
in the PDHPE curriculum, and its usefulness for school programs will be monitored. The 
Board of Studies is producing a Board Bulletin article drawing teachers' attention to the 
links between the kit and the PDHPE syllabus (Cabinet Office, 1996:55). 

6.4 DISCIPLINE IN SCHOOLS 

Discipline within schools is a contentious issue impinging on the rights and needs of the 
child and further illustrates the requirement for enlightened advocacy. Balancing the 
rights of teachers and all students to a safe and productive teaching and learning 
environment with the rights of individual students who may be disruptive or require 
special attention poses particular difficulties. Both sides must be addressed before 
determining how to manage the needs of individual students or broad disciplinary policy. 
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Debate about the use of corporal punishment in schools led the then Minister for 
Education to ban its use in government schools in the early 1980s. Most private schools 
also responded to public rejection of corporal punishment by developing alternative 
discipline policies. Following some subsequent policy changes, the issue has been further 
clarified by the Education Refonn Amendment (School Discipline) Act 1995 which outlaws the 
use of physical punishment in the discipline of children in all public and private schools 
in New South Wales. 

6.4.1 Suspension, Exclusion, and Expulsion 

The Committee received considerable evidence regarding suspensions, exclusions and 
expulsions from school. Most submissions on this issue, both oral and written, were critical 
of current policies and practices. The Department of School Education's Procedures 
Concerning Suspension, Exclusion and Expulsion of Students from School and Procedures for the 
Declaration of Place Vacant contains the policy on these disciplinary actions, and has recently 
been revised and re•issued (Department of School Education, 1996a). 

In discussing the 1994 version of the procedures, the New South Wales Federation of 
Parents' and Citizens' Associations suggested: 

The policy (in t:hat document) dramatical'[y enhanced die powers of school principals 
to app'[y severe disciplinary measures on students who beliaved violent'[y or in 
otherwise unacceptable ways (Submission 17). 

In its Report into Youth Violence in New South Wales, the Committee found there had been: 

• a 94% increase in the number of long suspensions ·(five days or more) in­
government schools, from 1,732 in 1993 to 3,353 in 1994 (Standing Committee 
on Social Issues, 1995:69); and 

• a 32% increase in the number of short suspensions (fewer than five days) in 
government schools, from 16,670 in 1993 to 22,083 in 1994 (Standing 
Committee on Social Issues, 1995:71). 

The submission from the New South Wales Federation of Parents' and Citizens' 
Associations declared the information collected by the Department _of Education on 
suspensions, exclusions and expulsions to be "inconsistent" (Submission 17). 

The Committee is pleased to note the revised procedures contain more explicit directions 
to principals regarding the maintenance and reporting of information on suspensions, and 
the inclusion of a standard register. • 

However, the National Children's and Youth iaw Centre contends that: 
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many students in New South Wales are unfairry and sometimes illegalry being 
denied their basic right to an education and decisions are made which do not 
conform with the principles of natural justice (Submission 15). 

In its Report into Youth Violence in New South Wales, the Committee raised concerns 
regarding the involvement of School Welfare and Discipline Committee and 
parents/caregivers in disciplinary decisions (Standing Committee on Social Issues, 
1995:230-1). In response, the Government has contended the former and current 
procedures on Suspension, Exclusion and Expulsion of Students from School required full 
consultation through each stage leading to expulsion (Cabinet Office, 1996:45). The issue 
of appeal mechanisms is discussed in Section 6.5. 

The Committee is also concerned regarding work programs for children on suspension, and 
their safety. Initiatives brought to the attention of the Committee during its Inquiry into 
Youth Violence included the Macarthur suspension support program which offers 
suspended students an academic and social skills program. The Committee also visited a 
number of alternative education facilities, including The Cottage, which is located on the 
grounds of Regents Park Public School, and offers a pre-suspension program. James Busby 
High School operates a Tutorial Centre for students from schools in the region who are on 
long suspensions, or have a history of failed intetventions. The Committee was encouraged 
by this range of strategies, and supports their continued development and expansion. 

The Committee believes improved advocacy is required for students facing disciplinary 
action in their school, and especially when suspension or expulsion is being contemplated. 

• Aboriginal and Non-English Speaking Background Students 

The discrimination experienced by Aboriginal people, and by people from non-English 
speaking backgrounds (NESB) is well documented. Children and young adolescents are 
particularly vulnerable to this discrimination and they often find themselves as unexpected 
targets of abuse. This can happen in the school yards, as well in the general community. 
This on-going discrimination can have devastating effects on the behaviour of Aboriginal 
and NESB children. 

The rapid escalation of suspensions of school students in recent years has been particularly 
serious for Aboriginal students. Research conducted by the Aboriginal Education 
Consultative Group indicated that in a six year period an average of 28 Aboriginal 
students, 14 students from Non-English Speaking Background and 6 Anglo-Celtic students 
were suspended by government schools each week (Submission 17). 

In its submission to the Inquiry, the- Vietnamese-Australian Welfare Association of New 
South Wales documented the problems experienced by NESB students over matters of 
discipline. Information provided to the Assop.ation by community and youth workers 
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illustrates the nature of the problem and incidents which lead to suspension, exclusion or 
expulsion: 

Most cases of dismissal ci"te the reason as a verbal or physical confrontation between 
parties, usual!J7 students. It is often reported by NESB students that "the other guy 
got awqy with it" because he is white or speaks English, despite both of them being 
equal!J7 responsible for the incident (Submission 33). 

Language limitations also mean many students feel they could not make themselves 
understood to the school officials who handled the matter when they were given an 
opportunity to explain themselves; as a result, some accept accusations without challenge 
(Submission 33). 

In its Report into Youth Violence in New South Wales, the Committee recommended that data 
be collected on suspensions to provide information on gender distribution and the 
incidence of similar reasons for suspensions (Standing Committee on Social Issues, 
1995:73). The Department of School Education has been collecting this data from schools 
since Term 3, 1995. Additional data is also being collected on grade, Aboriginal and 
Torres Strait Islander and NESB status. This will enable the development of effective 
strategies and the related targeting of Departmental resources. This process will be 
completed by the end of 1996 (Cabinet Office, 1996: 1 ). 

One of the problems identified by the Vietnamese-Australian Welfare Association of New 
South Wales is the lack of time and resources schools spend on enacting the procedures 
of the New South Wales Department of School Education's Fair Discipline Code. This 
has particular significance in schools with large NESB populations which require more 
bilingual assistance. These schools are greatly in need of additional welfare and support. 
services and programs in the discipline process (Submission 33). 

The Committee believes particular assistance is required in schools with large populations 
of Aboriginal students and students from non-English speaking backgrounds to ensure they 
are not unfairly targeted by or discriminated against in disciplinary procedures. 

RECOMMENDATION 22 

That the Minister for Education ensure that Aboriginal students and 
students from a non-English speaking background are not unfairly targeted 
by disciplinaxy procedures in schools by: 

• providing adequate resources to schools with large Aboriginal and 
non-English speaking background student populations to enable full 
investigation of incidents, and appropriate welfare and counselling 
support; and \,. 

(Continued Over Page) 
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• advising principals to contact a nominated student advocate, such 
as a youth or community worker, to assist in any procedures for 
suspension, exclusion or expulsion, including appeal procedures, for 
Aboriginal students or students from a non-English spealdng 
background. 

6.4.2 Removal of Students Through Informal Means 

The New South Wales Federation of Parents' and Citizens' Associations recognises that 
increases in the rate of suspensions may reflect the implementation of recording practices 
which legitimise the previous authority of principals to remove students informally. 

However, anecdotal evidence suggests informal practices are still used to remove difficult 
and unpopular students. The Committee heard these practices may range from subtle 
"career counselling" approaches to the "time-honoured" threats of denying the child the 
School Certificate (Johnson Evidence - 3 May 1996). 

In its Report into Youth Violence in New South Wales, the Committee recommended the issue 
of the unauthorised removal of students be examined at the regional level, with reports to 
the Minister (Standing Committee on Social Issues, 1995:234). In response, the 
Government informed the Committee that when the new procedures for dealing with 
suspensions, exclusions and expulsion were brought to the ~ttention of principals and 
District Superintendents, the need to follow formal suspension procedures would be 
reiterated (Cabinet Office, 1996:46). However, no such direction was given upon the 
release of the revised procedures in June 1996. The Committee believes that principals 
must use formal means to deal with student problems, with the associated 
guarantee of access to appeal mechanisms for the student concerned. 

The Committee was also concerned over evidence of the use of Declaration of Place 
Vacant. This procedure is used to remove students of a post-compulsory age when their 
attendance or effort is less than satisfactory. The Federation of Parents' and Citizens' 
Associations contend it is: 

' 
a set of bureaucratic procedures which gi,ve the impression of being objective but in 
fact are total[y subjective (Brennan Evidence - 3 May 1 996). 

The Committee supported an independent review of these practices in its Report into Youth 
Violence in New South Wales (Standing Committee on Social Issues, 1995:232). The 
Government responded that in the context of the abolition of Department of School 
Education regions and the establishment of 40 district offices, the opportunity exists to 
monitor the application of the Declaration of Place Vacant policy across districts ( Cabinet 
Office, 1995:45). Data concerning declarations of place vacant are to be reported by 
schools along with suspension and exclusion,. information. The Committee has been 
advised that these data will be collected by each district office at the end of each term and 
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monitored by the district superintendent, the Student Welfare Directorate and the State 
Executive. The first data to be collected following the issuing of the revised procedures will 
be for Term 3, 1996, and will be reviewed during Term 4 (Davidson, 1996). 

The Committee was told that one of the consequences of the removal of children from the 
education system because of unacceptable behaviour, whether it be through formal or 
informal means, is that they have an increased likelihood of involvement in the juvenile 
justice system. Evidence to this Inquiry from an Official Visitor with the Department of 
Juvenile Justice, and a former district inspector of schools with the New South Wales 
Department of School Education, Mr Ray Bird, also addressed the issue of removal of a 
child from school and entry into the juvenile justice system. According to Mr Bird: 

I am absolute'!, convinced that many youngsters end up in juvenile detention centres 
and in crime because of the schools kicking them out without going through due 
processes (Evidence - 29 November 1996). 

The failure of authorities to ensure effective follow-up and adequate support services leaves 
the offending child with little chance of avoiding further trouble. As the Committee found 
in its report, Juvenile Justice in New South Wales, many of the cases of young people who 
were coming before the courts had a history of problems with the education system 
(Standing Committee on Social Issues, 1992:37). 

The Committee also heard that certain groups of children were being excluded from school 
on the basis of their domestic circumstances. Bamardos Australia, in a report prepared for 
the Inquiry into Truancy, "Dropping Out" and Exclusion from School, documented 
anecdotal accounts of young people in the Penrith area in outer western Sydney who are 
homeless and have been refused admission to schools. Bamard.os suggests this happens. 
because the schools request statutory declarations from adults taking responsibility for the 
young person before admission is allowed. According to Barnardos: 

Workers feel that Principals often find 'excuses' for not accepting enrolments from 
homeless young people (Barnardos Australia, 1995:5) 

' 
The Committee is alarmed by this assertion and agrees with Bamardos Australia 
that no child should be excluded from education because of their domestic 
circumstances. The Committee urges the Minister to investigate and address this 
matter. 

RECOMMENDATION 23 

That the Minister for Education address as a matter of urgency the informal 
exclusion of young homeless peopleJrom schools in New South Wales due 
to their domestic circumstances. 
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In its Report into Youth Violence in New South Wales, the Committee recommended that the 
Minister for Education, in consultation with other relevant agencies, develop protocols in 
dealing with homeless young people attending school (Standing Committee on Social 
Issues, 1995:276). The Government has indicated support for this recommendation, and 
has already developed a number of related initiatives, including the development of further 
protocols with other support agencies as part of the Students at Risk (STAR) program 
(Cabinet Office, 1996:58). 

The Committee was told that children in substitute care also experience difficulties in 
receiving adequate education, and are often alienated from school. Workers in Barnardos 
"Find-A-Family" program for state wards report that state wards appear to be categorised 
as "trouble-makers" by schools. According to Bamardos, the education system has some 
difficulty with coping with "children whose family circumstances have interfered so 
markedly with their education" (Bamardos Australia, 199 5 :6). 

The Committee has been informed (Cabinet Office, 1996:58) that a protocol for the 
provision of educational services to students in substitute care is being developed by the 
Department of School Education and the Department of Community Services and the 
Committee welcomes this initiative. 

6.5 COMPIAINTS AND APPEAL PROCEDURES 

In evidence the Committee heard that the complaints procedures currently available to 
students and parents are inadequate. This applies to students facing disciplinary 
proceedings, and also to members of the school community, including parents, who may. 
wish to raise matters of concern. 

When they appeared before the Committee, representatives of the New South Wales 
Federation of Parents' and Citizens' Associations contended in evidence that the existing 
Suspension, Exclusion and Expulsion Procedures were "glaringly lacking" in any form of 
appeals process for students (Brennan Evidence - 3 May 1996). ,As previously indicated, 
the Procedures on Suspension, Exclusion and Expulsion of Students from School and Declaration of 
Place Vacant have subsequently been revised, and were released to schools as part of the kit 
entitled Student Welfare, Good Discipline and Effective Leaming in July 1996. The New 
South Wales Ombudsman's annual report (I 995), which discussed the suspension of a 
student at a New South Wales high school has been taken into account in the review of 
New South Wales procedures, and appeal procedures are now incorporated. 

The New South Wales Federation of Parents' and Citizens' Associations was also 
supportive of a more active and equal partnership between parents and schools in resolving 
complaints. They contend parents often feeL;'stonewalled and ignored" by school staff 
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denying problems exist or have occurred when complaints are raised (Johnson Evidence -
3 May 1996). 

The Department of School Education ( 1994) outlined its Complaints Procedures in a 
memorandum to school principals of 27 May, 1994. The procedures focus on conciliation, 
but provide for appeal to the level of Assistant Director-General. 

In its analysis of this document, the Federation of Parents' and Citizens' Associations 
suggest that: 

• the definitions of "formal" and "informal" complaints are not 
clear, and parents and students appear required to use the words 
"formal complaint" to gain access to the procedures; 

• those wishing to complain are often not made aware of the 
complaints procedure documents and the relevant mechanisms 
for complaint; 

• compliance with the terms of the procedures is inconsistent, with 
those complaining often not consulted regarding any decisions 
made when the matter has not been satisfactorily resolved 
through conciliation; 

• there is no requirement that a person making a complaint receive 
a copy of the response from the staff member who is the subject 
of the complaint; 

• there is no period specified in which a decision should be made 
if conciliation (which is to be completed within 12 days) fails, nor 
a period in which to notify the person bringing the complaint of 
the decision; and 

• the policy and procedures are now outdated following the 199 5 
restructuring of the Department of School Education and the 
abolition of positions with responsibilities in the policy 
(Submission 17). 

The former Director of the National Children's and Youth Law Centre also believes the 
procedure lacks the "essential element of independence". The requirement that any 
support person for the person making the complaint be allowed to attend only as an 
observer places many at a disadvantage and, in the case of students under the age of 18 
years making the complaint, is in breach of Article 12 of the United Nations Convention 
on the Rights of the Child (see Appendix 1) which entitles children to a 'representative' 
to help them put forward their views (Submission 17). 
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In public schools in New South Wales, students are offered a further formal mechanism 
for complaints. The New South Wales Department of School Education (I 995a) has 
distributed Procedures for Resolving Complaints about Discrimination against Students to all 
schools. The procedures state that the Department of School Education: 

is committed to the provision of learning and working environments that are free 
from all forms of unlawful discrimination, harassment and vilification 
(Department of School Education 1995a: I). 

The procedures provide that principals and other senior departmental officers must ensure 
that all staff under their supervision are informed of these procedures. Principals must also 
ensure that: 

• students, parents and others in the school community are aware of the 
details of these procedures and have access to them; 

• the complaints procedures are incorporated into the range of strategies 
available within schools to assist students to resolve complaints; and 

• an appropriate contact officer(s) for discrimination, harassment and 
vilification matters is appointed following consideration of expressions of 
interest from staff (Department of School Educ;:ation, l 995a:2). 

In his evidence to the Committee Mr Bill Kyrios, Director of Legal Services at the 
Department of School Education told the Committee that while formal mechanisms for 
complaints are important and necessary, some students are uncomfortable about using 
formal procedures for complaints. He said it was equally as important that students could. 
"go to the year adviser, the school discrimination contact officer or whomever else they feel 
comfortable with" (Evidence - 29 November 1995). 

The Committee noted the Department of Education was aware of the needs of children 
to access both formal and informal procedures when they feel they have been unfairly dealt 
with or discriminated against. 

The Committee remains to be convinced that the formal procedures are working effectively 
in the best interests of students. It therefore recommends the Department's Complaints 
Procedures be amended and strengthened to provide members of the school community, 
and students in particular, with an enhanced means of protecting their interests. 
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RECOMMENDATION 24 

That the Department of Education revise the Complaints Procedures 
document of 27 May, 1994 to ensure: 

• the definitions of "formal" and "informal" complaints are clarified; 

• those wishing to complain are made aware of the complaints 
procedure documents and the relevant mechanisms for complaint; 

• those making complaints are consulted regarding any decisions 
made when the matter has not been satisfactorily resolved through 
conciliation; 

• those making complaints receive a copy of the response from the 
staff member who is the subject of the complaint; 

• a period is specified in which a decision should be made if 
conciliation fails, together with a perioq in which to notify the 
person making the complaint of the decision; 

• a support person for a student under the age of 18 years maldng a 
complaint can assist that student in putting forward their views; 
and • 

• • the policy and procedures reflect the 1995 restructuring of the 
Department of School Education. 

6.6 STUDENTS WITH DISABILITIES 

There is serious concern held by individuals and community interest groups that students 
with disabilities are being discriminated against and are not receiving adequate access to 
education facilities. A key community group, Kids Belong Together, focuses on the needs 
of students 

who, because of intellectual, physical, communication or behavioural characteristics, 
may require changes to the regular curriculum, staffing; instructional strategies, 
access or equipment and/or who may require health related services (Submission 
7). ';';. 
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community. It believes inclusive education, whereby children with disabilities are included 
in regular classrooms, is of greater benefit to the student, and is supported by most current 
research. The research also suggests that inclusion can have a positive impact on all other 
students. 

The Australian Red Cross also outlines the importance of access and equity in the 
provision of services to the personal development of children with a disability. Its 
submission states: 

by not providing adequate recreational facilities or by restricting access to existing 
facilities, children widi disabilities may be denied their right to participate freely in 
cultural life and the arts (Submission 16). 

The Committee heard that inclusion is supported by a number of pieces of legislation 
including, the Disability Services Act 1986, the Disability Services Act 1993, the State and 
Federal Anti-Discrimination Act (Epstein-Frisch Evidence - 3 May 1996 ). 

One strategic aim of the current Special Education Plan, within the Special Education Poliry 
of the New South Wales Department of School Education (1993), is to provide the most 
effective support services within regular and special schools for students with disabilities, 
learning difficulties and behaviour disorders. However, the Committee heard the current 
policy in New South Wales is weighted towards the segregation of students with high 
educational needs (Epstein-Frisch Evidence - 3 May I 996). In its submission, the New 
South Wales Council for Intellectual Disability states that: 

die need and right of children to be educated in regular classes in local schools has 
not been adequately advocated for or protected. Students with high educational 
support needs are seldom made aware diat the option to attend regular schools 
exists. Instead, many students are directed towards segregated education in 
supported or special school environments (Submission 14). 

Representatives of the Council explained to the Committee that it is currently the role of 
the parents to justify the inclusion of their child into mainstrea,n education. According 
to Ms Belinda Epstein-Frisch, the process of appeal if a child is rejected from a regular class 
is inadequate. She told the Committee: 
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The Committee recognises that the parent or principal care-giver is the most important 
advocate for the child, and it is therefore vitally important that those parents or care-givers 
also receive support. 

The Committee understands that the Minister for Education has commissioned and is 
currently considering a feasibility study on integration and inclusion. Consideration of this 
report may lead to community consultation on a review of the Department's current 
Special Education Policy. 

The Committee recognises that there are limits to the extent to which children with 
disabilities can comfortably be incorporated into mainstream educational environments. 
Such decisions involve sensitive and delicate considerations and a careful examination is 
required to ensure the best interests of the child predominate in every case. 

The interests of teachers must be also regarded in decisions on the inclusion of children 
with disabilities within general classes. In any instance where a child with disabilities is 
included in a general classroom, the Committee believes appropriate support must be 
provided to the teacher to ensure that educational opportunities are maximised for that 
child and for the remainder of the class. 

The Committee supports the need for improved advocacy to assist children and their 
parents or care-givers in accessing both mainstream educa~ional services and special 
services. Special services in which modified curricula, increased staffing and specialist 
equipment have been appropriately resourced may be required to meet the special needs 
of particularly disabled children. 

The Committee believes the Special Education Policy should be reviewed and the inclusion. 
of students with disabilities in appropriately resourced mainstream classes should be a 
major focus. The internal appeals process undertaken when a child's application to attend 
regular classes is rejected should aiso be considered. In undertaking this review, the 
Minister for Education should ensure that community interest groups, education specialists 
and members of the school community, particularly children in mainstream classes and 
those with disabilities, are consulted. 
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RECOMMENDATION 25 

That the Minister for Education undertake a review of the Special Education 
Policy to: 

• consider increasing the inclusion of students with disabilities in 
appropriately resourced mainstream classes; and 

• review the internal appeals process undertaken when a child's 
application to attend regular classes is rejected. 

In undertaking this review, the Minister for Education should ensure that 
community interest groups, education specialists and members of the school 
community, particularly children in mainstream classes and those with 
disabilities, are consulted. 

6. 7 CHILDREN'S SERVICES 

In a number of its previous Inquiries, including the Inquiry into Youth Violence, the 
Committee has stressed the importance of support for children in early childhood. During 
this Inquuy, a range of information was put to the Committe~ that the needs of children 
in this group are not being sufficiently protected and promoted. Many children in the 
state are unable to gain access to early childhood services, due to long waiting lists. 
Families in rural and remote areas face additional difficulties, as there may simply be no 
services for children at all (Goddard Evidence, 22.04.96). 

Child care programs provide a unique opportunity to support families in their caring roles. 
They are able to provide a doorway into early intervention services for children with 
disabilities, learning delays and behavioural problems. Child care can also provide an 
important case work support for social welfare agencies working with children at risk of 
abuse and with their families. 

An American study has estimated that one dollar invested in early childhood programs 
returns seven dollars to society in reduced government spending on welfare, criminal 
justice, remedial education and health care (in Zvirbulis, 1996). 

The Economic Planning Advisory Commission (EPAC) Child Care Task Force ( I 996) has 
released an interim report recommending the operational funding of family day care 
schemes and long day care centres be replaced by a single, means-tested child-care 
payment direct to parents. The Committee believes that ·it is imperative that the NSW 
Government provide a strong submission to the EPAC proposals on the delivery of 
children's services. 

152 



EDUCATION 

With the re-allocation of federal child care priorities and the consequent withdrawal of 
operational subsidies for Community Based Long Day Care Centres, the Expanded 
National Child Care Strategy signed in 1995 has effectively ceased. 

It is recognised that the Community Based Sector sets the standards and benchmarks for 
quality within the child care industry, and the Committee is concerned that the 
withdrawal of operational subsidies from Community Based Long Day Care Centres will 
affect the ability of low income and disadvantaged families to access affordable, quality 
child care. The Committee believes the availability of long day care for children under two 
years may be limited to those families that can pay a substantial fee. 

The Committee is also concerned that families with children at risk may not be able to 
access long day care. Assisting children at risk, and keeping them from entering care, 
requires a preventative approach. The provision of child care places is an important means 
of supporting families, and providing real benefits for some of the most vulnerable children 
in our community. 

The Committee is pleased to note that the State Government has indicated that it is 
committed to spending $20 million in this field over two years. The Committee accepts 
that governments must remain committed to an affordable, available range of children's 
services that promote equity and accessibility. 

The Committee acknowledges the current budgetary constraints on governments at all 
levels but there is an imperative that governments provide continued support for high 
quality, affordable community based child care services. In these budgetary contexts, a 
tension exists between the need to defend the quality of care for ~ldren and the demand 
for more places for all out of home care services. 

As a general principle, the Committee is, however, firmly of the view that the care and 
protection of our children must be guaranteed by appropriate, agreed standards of care at 
the same time as every endeavour is made through co-operative State, Commonwealth and 
community action to increase the number and range of services for children and their 
families. 

The Committee strongly believes that access, equity, standards of care and the 
protection of children's best interests should remain paramount in the delivery of 
all child care services. 

6. 7 .1 Out of School Hours (OOSH) Care 

Changing social and economic conditions have greatly increased the need for access to out 
of school hours care. 
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• Community Wide Needs 

Another issue of concern relevant to the education of young people in New South Wales 
is the access to outside school hours care, including before school, after school and vacation 
care. Network of Community Activities, the peak organisation for Out of School Hours 
Setvices in New South Wales, believes children have few advocates in relation to their time 
out of school hours. That organisation considers that while it is understandable that 
governments direct the majority of resources to formal education, out of school hours 
services should be regarded as an important part of a child's intellectual and social 
development. 

Network identifies the major concerns as: 

• the inadequate premises of many setvices; 

• low funding levels; 

• the withholding of Commonwealth child care assistance for state-funded vacation 
care; 

• the present emphasis on growth in the number of new places with no 
consideration of quality; 

• a lack of services for children of non-working parents. Unemployed parents in 
housing estates, high rise areas and rural communities are unable to obtain 
financial support to provide safe environments for children to be with their friends 
and take part in activities (Submission 12). 

Network suggests services may be planned to meet the needs of adults, not children, and 
models are often devised by people with little knowledge of the "real situation" without 
consultation with children or those who can speak on their behalf: 

This low level of support from government for school age children during such an 
important s-tage of their development would appear to indicate poor advice to policy 
makers or a disregard for children's needs on behalf of decision-makers 
(Submission 12). 

National child care standards have been agreed to by the states and are to be implemented 
during 1996. Network contends these standards will not contain sufficient quality 
requirements (Submission 12). Setvice providers are currently being surveyed by Network 
to determine how closely they conform to the national standards, and what steps will be 
required to effect an upgrade -of New South Wales OOSH services. 
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One of the greatest concerns of Network is that OOSH services are not included in the 
children's services regulations. The regulations under the Children (Care and Protection) Act 
1987 have been reviewed in accordance with the requirements of the Subordinate Legislation 
Act 1989. A Regulatory Impact Statement and Draft Regulations were developed and 
released for community consultation. The revised regulations were required to be in place 
by 1 September 1996. Since the Children (Care and Protection) Act is under review, any 
amendment to, or replacement of, that legislation will be followed by further revision of 
the regulations made under that revised Act. 

Outside school hours care is not currently regulated. A Voluntary Code of Practice was 
introduced by the New South Wales Department of Community Services in 1993, which 
Network believes is "a good beginning" which is limited by its voluntary nature. They 
contend regulations are needed to ensure acceptable standards of care and protection for 
children attending both community-based and private services (Submission 12). 

The Committee agrees with Network's concerns in this area of children's services, 
and calls upon the Minister for Community Services to provide for out of school 
hours care providers to be subject to regulations under the Children (Care and 
Protection) Act to ensure standards of care are adequate. 

• OOSH Care for Disabled Children 

Several groups are concerned about the particular problem of access for children with a 
disability. One such group is the New South Wales Council for Intellectual Disability 
which quotes Network of Community Activities in their submission to the Committee. 
In a document, We need care too! Out of School Services and Children with a Disability - A 
Position Paper, Network (1995:4) argues: • 

there is no co-ordinated approach to ensuring children with a disability requiring 
OOSH care are able to access appropriate services. Current integration in most 
areas is haphazard and not adequate'{y supported. 

The New South Wales Council for Intellectual Disability beli~ves that the inadequate 
provision of Supplementary Services (SUPS) Grants has resulted in a lack of specialist 
staff, poor quality premises and facilities, and limited transport for disabled children 
(Submission 14). The Committee notes that $10 million has been allocated to support 
children with special needs in child care in the federal budget for 1996-97, and hopes 
children with disabilities requiring OOSH care will benefit from this allocation. 

The Committee received a submission from a parent of a child with physical and 
intellectual disabilities living in rural New South Wales. Mr Greg Watts explained in his 
submission to the Committee there is a great need for OOSH services for school aged 
children with a disability. ,'; 
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He argued: 

the present system presents barriers to children with disabilities to access and 
participate in OOSH care. These barriers impact on the quality of life of my 
daughter and the quality of life of our family. My daughter needs continuity of 
support and stimulation during school holidays. Access to quality care and play is 
a fundamental right of all children (Submission 8). 

The Committee recognises that this is a right recognised by the United Nations 
Convention on the Rights of the Child. Article 31 provides for: 

the right of the child to rest and leisure, to engage in play and recreational activities 
appropriate to the age of the child. 

Mr Watts blames the shortage of OOSH care for disabled children on inappropriate 
staffing ratios and the lack of co-ordination in the provision of special needs resources .. He 
recommends funding be provided to allow for a staff ratio of I: I O children in OOSH 
centres that provide a service for children with disabilities, plus additional carers to meet 
the needs of high support children. The Committee supports these proposals, and calls for 
increased funding for children's services to ensure the fundamental right of all children to 
adequate care and play is recognised. 

The Committee believes out of school hours care programs must be extended and 
improved for children with a disability; children from non-working families; and 
rural communities. 

6.8 CONCLUSION 

The Committee considers enhanced and extended and include the child in a meaningful 
way to increase the dignity and status of the child within the education system. The 
relationship between the community and government should be a partnership to produce 
a better society, and children must be introduced into this partnership. 

Children should have the right to participate in decisions affecting them within the 
education system, and the inclusion of and effective consultation with bodies such as 
Student Representative Councils should be encouraged. 

The Committee believes the form of advocacy that exists for students through counselling 
services should be further enhanced by a range of strategies. 

The Committee acknowledges the increasing awareness of children's needs within the 
education system. There is now a greater unp.erstanding within the community of the 
incidence of bullying and the damage that it causes, and the need for children to have 

156 



EDUCATION 

mechanisms they can access to deal with this problem and its consequences. The 
Committee supports a continuing focus and strong action in this area. 

The Committee is concerned regarding the welfare, safety and support of students facing 
disciplinary procedures. Groups of students who are over-represented in suspension 
statistics, particularly Aboriginal students and those from non-English speaking 
backgrounds, require particular support in this regard. No student should be removed 
from school through informal means. 

All students are entitled to have their voices heard, and complaints mechanisms 
must be reviewed to facilitate this basic right. 

Access to education and child care services is a particular concern of the Committee. These 
services should promote equity by maximising opportunities for all children, and 
appropriate standards of care must be maintained. 

The Committee appreciates that to meet the needs of all students and children in these 
areas, a significant injection of funding is required in a range of children's services, and 
calls on governments to meet their obligations in this regard. 
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CHAPTER SEVEN 

DEPARTMENTS AND ORGANISATIONS 
RESPONSIBLE FOR CHILDREN'S ADVOCACY 

The Terms of Reference issued to the Committee specifically requested it to inquire into 
and report on a number of agencies responsible for children's advocacy. Those identified 
included: the Office of the Ombudsman; the Child Protection Council; the Official Visitors 
Program; the Community Services Commission; the Health Care Complaints Commission; 
and the National Children's and Youth Law Centre. 

As the submission from the Community Services Commission noted, this term of reference 
highlights the fact that there are various agencies with an interest in, and involvement 
with, children. As a result, there is: 

potential for lack of coordination, gaps in service, failure t:o take responsibiliry for 
issues and duplication of effort and resources (Submission 37). 

As well as those identified in the terms of reference this Chapter will review a number of 
other agencies which, in the Committee's opinion, are actively involved in various facets 
of advocacy for children. and young people. These additional bodies are the Community 
Services Appeals Tribunal and the Guardianship Board. The role of the Youth Branch of 
the New South Wales Cabinet Office is also considered. 

7.1 INTRODUCTION 

The Committee was asked to review the adequacy of the organisation and coordination 
of the agencies as outlined above. The Committee considered the term "adequacy" to be 
somewhat nebulous and difficult to assess objectively. It considered the most appropriate 
source of determining the adequacy of the agencies would come from those working in the 
area. Comments were therefore sought during the hearing process and by written 
submissions. It is such comments that form the basis of the Committee's assessment of 
the agencies' adequacy and coordination. 

The Committee wishes to point out at the outset of this Chapter that each of the agencies 
discussed have been identified as being inaccessible to Abonginal young people and young 
people of non-English speaking background. As Shireen Malamoo explained to the 
Committee (Evidence - 29 November 1995) iit relation specifically to Aboriginal people: 
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it should be noted that generally these bodies remain inaccessible to indigenous people 
because of die history of the intervention of government agencies in their lives and the 
procedures which must be complied with in order to lodge a complaint or access the 
body. Such bodies seem a very long way away from the day f;(} day struggles of 
mothers, families and communities trying to keep dteir kids out of trouble. Furdter, 
many people are unaware dtat such bodies even exist. 

Numerous submissions stressed the need to differentiate between an advocacy service and 
an agency dealing with complaints only in an impartial and even-handed manner. 
Accordingly, the Office of the Ombudsman, the Community Services Commission and the 
Health Care Complaints Commission were frequently identified as complaints or 
"watchdog" agencies rather than advocacy bodies. The submission from the Office of the 
Ombudsman clearly supported this view: 

investigation agencies cannot be partisan or be seen to be partisan without dteir 
independence and standing being adversely impacted (Submission 62). 

Given this constraint, it was suggested that the ability of these particular three agencies 
to provide the sort of attention required by children's interests is "limited" (Hogan 
Evidence - 9 November, 1995). 

It was, however, generally recognised that these agencies ~n. and often do, play an 
important role in systems advocacy. The submission from the Community Services 
Commission noted its ability to fulfil this function by: 

identifying the cause of problems for consumers of community services and seeking 
changes to redress the problems (Submission 37). • 

It did, however, note that "this is different from the role of an advocate who will stand by 
a child and represent their interests unreservedly" (Submission 37). 

It was also suggested that these watchdog agencies can provide citizen advocacy, although 
this is generally at a systemic level through their powers to ma}.<e recommendations for 
reform in reports to Ministers of the Crown or Parliaments. 

Of the six "advocacy" agencies the Committee was asked to review, only three were 
consistently considered to fulfil advocacy functions: the Official Visitors program; the 
Child Protection Council; and the National Children's and Youth Law Centre. These 
agencies were seen as defending, upholding and promoting children's views (Submission 
41). 
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7.2 THE OFFICE OF THE OMBUDSMAN 

Representatives of the Office of the Ombudsman made it clear to the Committee that they 
did not consider the Office to be "an advocate for complainants or special interest groups" 
(Andrews Evidence - 9 November, 1995 and Submission 62). As the Office's submission 
noted: 

the Ombudsman is not on anyone's side, but rather is a neutral investigator whose 
duty is to establish the truth of allegations of misconduct and to make appropriate 
recommendations to fix 'the individual problems identified. In particular, the 
Ombudsman has no statutory responsibility for "children's advocacy". Rather the 
Ombudsman should be seen as a protector of/or watchdog for fairness and integrity in 
public administration (Submission 62). 

The submission further stressed that: 

we believe it is somewhat misleading to label 'the Ombudsman as a children's advocate. 
This is not to say that the work of the Ombudsman and other investigation bodies is 
not critical to ensuring that the rights and needs of children are effectively protected. 
Rather it is an important philosophical distinction that indicates that the advocacy 
role does not sit well with the neutral, independent and objective role of the 
Ombudsman as an investigator. The requirement to be i'IJ1,partial and objective 
restricts any ability to act as an advocate for children (Submission 62). 

7.2.1 Role and Function 

The Ombudsman operates under several pieces of legislation, the most important being the. 
Ombudsman Act, 1974 and the Police Services Act, 1993. The former Act creates a right for 
any person, including a child or someone acting on behalf of a child, to make a complaint 
to the Ombudsman about some action or inaction of a public authority relating to a matter 
of administration that is considered to be wrong (Submission 62). • 

Conduct can be "wrong" in terms of the Act because it is: 

• contrary to law; 

• unreasonable, unjust, oppressive or improperly discriminatory; 

• based wholly or partly on improper motives, irrelevant grounds or irrelevant 
considerations; 

• based wholly or partly on mistake of law or fact; and/or 

161 



CHAPTER SEVEN 

• conduct for which reasons should be given but are not given (Submission 
62). 

Conduct can also be wrong if the conduct is in accordance with established law and 
practice but the law or practice is, or may be, unreasonable, unjust, oppressive or 
improperly discriminatory (Submission 62). 

The enabling legislation excludes from the Ombudsman's jurisdiction a number of bodies 
and types of conduct, some of which regularly deal with children and children's services. 
The Act, for example, prohibits the Ombudsman from investigating any conduct of a court 
or persons associated with a court; the conduct of a public authority or person acting as 
a legal adviser to a public authority; and the conduct of public authorities relating to the 
carrying on of proceedings before any court, including coronial inquiries and committal 
proceedings before a magistrate. As a result: 

the Ombudsman has never been able t:o get involved in matters relating directry to care 
and detention proceedings, so the adequary of children's representation before the courts 
is certainry not a matter that [the Office] has any expertise in or knowledge of 
(Andrews Evidence - 9 November, 1995). 

Under the Ombudsman Act, the major areas that have traditionally produced complaints by 
or involving children have been Juvenile Justice Centres and the work of the Department 
of School Education and the Department of Community Services. However, with the 
introduction of the Communiry Services (Complaints, Appeals and Monitoring) Act, 1993 the 
Ombudsman's jurisdiction with respect to the Department of Community Services has 
changed considerably in the last few years .. The Community Services Commission and the 
Community SeIVices Appeals Tribunal have largely taken over the· role previously assigned. 
to the Ombudsman in this area. 

However, where a complaint concerns systemic misconduct or maladministration the 
Ombudsman retains jurisdiction. The Ombudsman will also continue to be able to exercise 
her "own motion" power to investigate certain matters involving the Department of 
Community Services if the need arises. This allows the OII\budsman to initiate an 
investigation whether or not she has a complaint from a citizen. 

As the submission from the Ombudsman observes, there "remains some potential for 
overlap between the Ombudsman and the [Community SeIVices] Commission". However, 
the submission notes that such a problem has not as yet arisen and "there is good liaison 
between the two bodies" (Submission 62). 

The second area in which the Office receiv~s and acts on complaints from or involving 
children is in the area of complaints of police· conduct. As the Office's submission noted, 
the "vast majority" of complaints involving cpildren and young people are complaints 
against police. In the 1994-95 financial year, the Office received 162 complaints from, or 
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on behalf of, children and young people concerning the police. This figure represents just 
over 3% of the 5056 complaints about police assessed and actioned during the year. The 
nature of the complaints included: 

• allegations of juveniles being assaulted by police officers or being the subject 
of unreasonable use of force (approximately 80% of complaints); 

• juveniles being injured while in police custody or being involved in self harm 
activities; 

• juveniles escaping from police custody;· 

• juveniles being shot by police; 

• allegations of police having sex with juveniles in custody; 

• strip searching; 

• wrongful arrest; 

• unlawful questioning of juveniles; and 

• general unfair treatment (Submission 62). 

The Police Service (Complaints, Discipline and Appeals) Amendment Act 1993 enables the 
Ombudsman to monitor on-going investigations carried out by the Police Service into 
complaints about police conduct. The amendments have also enabled the Ombudsman . 
to deal with complaints directly, rather than having to rely on the traditional method of 
using the Police Service to investigate complaints. The annual report of the Ombudsman 
suggests there are, however, difficulties in conducting direct investigations: 

Due t:o our very modest funding, it is unfortunate!), not possible to conduct more than 
a Jew direct investigations each year, Jar less than we ~ould like (NSW 
Ombudsman, 1994:40). 

The other main source of complaints received is from children in Juvenile Justice Centres. 
However, they are "much fewer" in number than complaints received about the police 
(Andrews Evidence - 9 November, 1995). In the 1994-95 financial year the Office 
received 19 formal and 139 informal complaints involving the Department of Juvenile 
Justice (Andrews Evidence - 9 November, 1995). The formal complaints covered a range 
of issues including the implementation of smoking bans in·the centres, and allegations of 
assault by youth workers (Andrews Evidence - 9 November, 1995). 
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Representatives from the Office of the Ombudsman visit every Juvenile Justice Centre at 
least twice a year. The Committee was told that, in comparison with adult correctional 
centres, "there is far less awareness of the rights and avenues of complaint among detainees 
[in Juvenile Justice Centres]". It was felt this could be due to the short stay of the majority 
of young detainees which mitigates against their bringing unresolved issues to the attention 
of outside bodies (Andrews Evidence - 9 November, 1995). 

The Ombudsman does not have any statutory education or prevention functions and, as 
was pointed out to the Committee in the Office's submission, it "has not been provided 
with any resources to undertake such work". The submission further notes that: 

this is something that some commentators who may have been critical of the 
effectiveness of the Ombudsman in terms of children's advocacy in past years, have 
jailed to appreciate (Submission 62). 

Statistics provided showed that many of the advocacy bodies which could make good use 
of the Ombudsman have, over the years, not done so. As the Committee heard, these 
agencies have "brought very few matters to [the Ombudsman's] attention" (Andrews 
Evidence - 9 November, 1995). 

Over the past 20 years, the Ombudsman has dealt with 95,000 formal complaints and two 
to three times that number of informal complaints. Amongst t)le formal complaints were: 

• 1 complaint from the Child Protection Council; 

• 1 inquiry from the NSW Federation of Parents' and Citizens' Associations; 

• 2 complaints from the National Children's and Youth Law Centre; 

• 1 complaint from the Juvenile Justice Advisory Council; and 

• 7 complaints from the Public Interest Advocacy Centre (Submission 62). 

The various community legal centres have also referred relatively few children's complaints 
to the Ombudsman, although these agencies regularly make complaints regarding adults. 
The Committee was advised that the Ombudsman has received the following complaints 
from community legal centres on behalf of children: 

• 6 complaints from the Redfern Legal Centre; 

• 9 complaints form the Marri~e Legal Centre; 

• 8 complaints from the Macquari,e Legal Centre; and 
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• 2 complaints from the IGngsford Legal Centre (Submission 62). 

The Office considers such statistics to be "almost infinitesimal" (Andrews Evidence - 9 
November, 1995). While the submission suggests these figures could be: 

evidence of the good work these bodies do advocating for children direct[y with service 
providers to resolve problems, ... we do not know for sure. Certain[y, there is not a 
record of any of those bodies active[y seeking the Ombudsman's assistance on a varie't)l 
of matters over time (Submission 62). 

Evidence presented to the Committee suggests that existing investigation agencies, such 
as the Office of the Ombudsman, could "have a much greater impact if other children's 
advocacy groups used them better" (Andrews Evidence - 9 November, 1995). 

7.2.2 Adequacy of the Office 

As discussed above, the Ombudsman has traditionally received and investigated 
complaints concerning children and young people and a number of government authorities 
such as the Departments of School Education, Community Services and the Police Service. 
With the partial transfer of the Ombudsman's jurisdiction to the Community Services 
Commission, it was suggested that there is the potential for such complaints to "fall 
through the jurisdictional cracks" (Submission 62). The submi~sion from the Office of the 
Ombudsman asserts that mechanisms are in place to prevent such a problem occurring. 
The Ombudsman is, for example, a member of the Community Services Review Council 
and there is "close liaison and cooperation" between the Commission and the Ombudsman 
(Submission 62). 

The Committee understands that the Office, in conjunction with a number of other 
relevant agencies, has put in place mechanisms to enhance coordination and reduce overlap 
including: 

• the major complaints handling organisations (the Ombudsman, the 
Community Services Commissioner, the H~alth Care Complaints 
Commissioner, and the Legal Services Commissioner) meeting on an 
informal but regular basis to discuss issues of common concern. The group 
tries "to sort out particular problems of coordination and overlap" (Andrews 
Evidence - 9 November 1995). They also share information about their 
operations, cross-referral processes, training, public education and 
information. The group aims to "avoid duplication, and to work in a 
complementary and collaborative way" (Submission 37); 

• the Office of· the Ombudsman referring to the Community Services 
Commission any complaints ~ade to them about the Department of 
Community Services; and 
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• attempts being made to "set up and coordinate a relationship to make it 
easier to investigate and get matters resolved" with those agencies, such as 
the Department of School Education, that produce a significant number of 
complaints regarding children (Andrews Evidence - 9 November 1995). 

The extent to which these mechanisms prevent complaints from falling through cracks has 
not been determined. It does, however, appear that these coordination measures are 
largely ad hoe and generated from either the Ombudsman's Office or any other agency 
which considers it may be useful at any particular time to establish inter-agency contact. 

Possibly due to its watchdog, rather than advocacy, role, the Ombudsman's Office received 
very little comment in both written submissions and oral testimony. Burnside did, 
however, consider it to be an "important" agency (Submission 23). 

Burnside identified two shortcomings with the Office: 

• lack of resources leading to delays and a lack of awareness in the community 
of the role the Office can play; and 

• the inadequate powers given to the Office under its enabling legislation 
which, in Burnside's opinion, hampers its ability to investigate complaints 
properly and provide adequate and appropriate remedies for complainants 
(Submission 23). 

The Youth Justice Coalition notes that delays in handling cases which may be politically 
sensitive means that groups of young people are left in unacceptable conditions. 
(Submission 34). They also suggested: 

it is difficult to get a child to agree to make an individual complaint. Their fear of 
reprisal especially from the police inhibits action (Submission 34). 

The Committee has previously recommended in reports on fuJ?enile Justice in New South 
Wales and Yout:h Violence in New Sout:h Wales, that a position be created, with the _status of 
Deputy Ombudsman, in the Office of the Ombudsman. This position would have 
responsibility for the co-ordination of complaints from young people. During this Inquiry, 
the New South Wales Child Advocate supported the consideration of specialist positions 
in the Office of the Ombudsman, but noted this is likely to be "costly, cumbersome and 
only partly successful" (Submission 35). 

The Office of the Ombudsman does not support the concept of a separate, specialist 
Ombudsman for children's complaints, believing it likely to fragment existing expertise and 
jurisdictions and lead to duplication of resourc~s and effort. It could also set a precedent 
for other special needs Ombudsmen (Submission 62). 
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The Committee understands that the Office currently has a range of staff to call upon who 
have some special expertise in relation to children's matters, such as staff who have worked 
as District Officers with the Department of Community Services, been involved in 
children's services in the local government or community sphere, or have a back.ground in 
teaching or educational psychology (Submission 62). 

As discussed above, the Ombudsman receives relatively few complaints from young people. 
A lack of knowledge of the Ombudsman's role may restrict access by young people. The 
Office's submission acknowledges that the problem of being more accessible to young 
people has been "long recognised" despite it being a "common problem" experienced by 
all investigation and watchdog bodies (Submission 62). 

In an attempt to increase awareness, a special edition of Legal Eagle on the Ombudsman 
was published by the Law Society of New South Wales in 1992 for use as a resource in 
secondary schools, in association with the legal studies syllabus (Submission 62). 

Ongoing problems in raising the Office's profile were also identified by the Joint 
Parliamentary Committee on the Office of the Ombudsman ( 1994) in their report on the 
Access and Awareness Inquiry. 

In response, the Ombudsman also developed a three year strategic plan to improve access 
to, and awareness of, the New South Wales Ombudsman.by specific target groups, 
including young people. The Office sought enhancement funding in 1995/96 to employ 
a specialist Youth Liaison Officer to implement the strategic plan with respect to children 
and young people. This bid was unsuccessful, but funding of $60,000 per annum for two 
years was made available in the 1996-97 budget to allow this appointment to proceed. 
The Committee welcomes this initiative. • 

The Office hopes that at the end of the two-year appointment, the Youth Liaison Officer 
will have implemented strategies that can be carried on by other staff to ensure the 
continued development of young people's awareness of the Ombudsman's role. 

The submission from the Office of the Ombudsman sugges~ed that despite limited 
resources, advocacy agencies can still advance children's interests by bringing selected 
complaints to the Ombudsman: 

the limited resources of the investigation agencies such as the Ombudsman are also 
more like'!J to be put to effective use if instead of being responsible for dealing with all 
complaints from chzldren and young people, they are encouraged to take up specific 
complaints that are seen by advocacy agencies to have significant public interest or 
second st:age mat:ters where, the advocacy agency's endeavours to have grievances dealt 
with appropriate'!J and • adequate'!J by the service provider direct'!J have Jailed 
(Submission 62). 'e:, 
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In order to encourage complaints of this nature to be brought to the Office of the 
Ombudsman, the Committee believes that on-going funding must be provided to allow 
education and publicity campaigns developed by the Youth Liaison Officer to continue 
into the future. On-going liaison with peak groups providing advice and services to young 
people is also vital to ensure the continued development of their awareness of the 
Ombudsman's role in relation to complaints by young people. 

RECOMMENDATION 26 

That the Government provide the Office of the Ombudsman with on-going 
funding for: 

• education and publicity campaigns; 

• liaison with peak groups providing advice and services to young 
people; and 

• the selection of staff with particular skills and interest in these issues 
to deal with their complaints. 

This would ensure that awareness of the Ombud~man's role in relation to 
complaints by young people continues to be developed. 

7.3 THE CHILD PROTECTION COUNCIL 

Of the six agencies the Committee was requested to report on, the Child Protection 
Council is, as Cashmore notes, "alone" in providing an inter-departmental and inter­
disciplinary approach (Submission 45). 

7.3.l Role and Function 

' 
The Child Protection Council was established in 1985 to coordinate, monitor and evaluate 
child protection programs. The establishment of the Council was recommended in the 
Report of the New South Wales Child SexualAssault TaskForce (1985). The Council was 
to place special emphasis for the first four years on a comprehensive program to help 
victims of child sexual assault. The goals of this Child Sexual Assault program were to 
reduce the incidence of child sexual assault, and facilitate the optimum recovery of victims 
of child sexual assault and their families. Objectives of the Program included: 
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• to raise community awareness of the incidence, dynamics, effects and 
unacceptability of child sexual assault; 

• to facilitate and co-ordinate trainers and the training of people working with 
victims of child sexual assault and their families; 

• to monitor the 1985 child sexual assault legislative reforms; and 

• to sponsor and co-ordinate research into child sexual assault (NSW Child 
Protection Council, 1991:8-9). 

The Child Protection Council was to assist in the implementation of programs in all 
relevant government departments, authorities and non-government agencies, for example, 
regional training programs; the development of inter and intra-departmental guidelines; 
and services to victims in rural areas. The Council was also to provide pre-budget advice 
to the Minister and Treasurer. 

The Council does not focus on individual issues affecting a particular child. Rather it 
advocates for children at the broad, systemic level. In taking on such a role, it: 

advises the government through the Minister for Community Services on matters of 
child protection .... It attempts to provide strategic leadersh~p in the State around 
child protection issues within its advisory capacity to government (Ford Evidence -
9 November, 1995). 

The Council's major focus is on inter-agency collaboration: 

the Council has a very extensive role in working at a senior government and non­
government level, both centrally and around the State, in trying to build collaboration · 
and cooperation amongst all agencies and government bodies involved in child 
protection (Ford Evidence - 9 November, 1995). 

The Council has no statutory base. The Committee was adviseµ that it is considered to 
be only an advisory committee to the Minister for Community Services and: 

depending on the attitudes and political agendas of a particular administration at a 
particular time, this definition can be interpreted more or less literalry (Submission 
35). 

The Council meets monthly and membership is drawn from both government organisations 
and agencies and the community. Government representatives are nominated by their 
departments and appointed by the respective Minister. The Departments of Community 
Services and Health have two representatives, q.p.d the Departments of School Education, 
Juvenile Justice, Attorney-General, the Police Service and the Department for Women 
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have one representative. The remainder of the Council's membership consists of 
community representatives appointed by Government. In this sense, the Council "is able 
to present its points of view to a number of departments" (Submission 35). 

Secretariat and support services are provided by the Department of Community Services. 

The Council, in collaboration with the Department of Community Services, has also 
established 20 area committees which replicate council membership at the local level. This 
structure enables : 

the local key agencies, bot:h government and non-government [ to J meet regular!,y to look 
at their particular child protection issues and again ... advocacy issues are brought 
through [this avenue] hut within the confines of child protection (Ford Evidence - 9 
November, 1995). 

There is also facility for informal "interest" groups to meet which can raise directly with 
the Council: 

issues of children who are often caught up in systems in which their needs are not being 
attended to, and the groups. ask for those t:o he addressed (Ford Evidence - 9 
November, 1995). 

7 .3.2 Adequacy of the Council 

The Youth Justice Coalition considers the Council to carry out "excellent" work in training 
and research and provide "high quality" advice to government (Submission 34). 

In terms of coordination, the Council is in "close collaboration" with at least three bodies: 
the Community Services Commission, Community Visitors and the Child Advocate (Ford 
Evidence - 9 November, 1995). 

A number of shortcomings were, however, brought to the attention of the Committee. 
Cashmore, for example, sees the Council as "limited" to issu,es concerned with child 
protection and the prevention of abuse and neglect (Submission 45). The Youth Justice 
Coalition also considers the coordination role of the Council to be "limited" in that it is 
a "captive" of the portfolio administration within which it operates (Submission 34). In 
evidence before the Committee the Council's Chair noted that the Council: 
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raises issues of children's rights and advocacy but it is real!,y confined to the issues 
around child protection. And significant as they are, they are not the whole picture. 
There are also issues around health and law in particular that are outside the child 
protection areas that we are not in a position t:o address (Ford Evidence - 9 
November 1995). :'i. 
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Dr Ferry Grunseit, who, over the ten years of the Council's existence, has held a range of 
positions on the Council including Health representative, Community representative, 
Chairman, member of the Executive and, more recently, Child Advocate, raised a number 
of concerns regarding the independence of the Council. He observed that: 

in the past the Department of Community Services has been represented not on[y on 
Council but also on the Executive, a practice which gave rise to questions regarding the 
freedom of the Council to advocate for children at all times. The Council has been 
seen by some as being an "extension" of the Department of Community Services and 
although we have strenuous[y argued against this perception, we were not always able 
to sound convincing enough (Submission 35). 

He further noted that he had: 

encountered significant constraints and problems at times. These were particular[y 
obvious when issues about children's rights or best interests as seen by me or 1!)l "us" 
were not seen as in the best interests of the Minister, the Director General, the 
Department of Community Services or the Department of Health for example. Many 
of the Council's documents were endless[y debated and reviewed until they more or less 
agreed with Departmental polir;y and were not controversial or more than mild[y 
critical (Submission 35). 

.. 

By way of example to support his concern, Dr Grunseit cited a situation in which the 
Council had been asked to conduct a consultation for the Department on proposed 
changes in child protection strategy and philosophy. He was very clear that the Council: 

should not be seen as a kind of facilitator or broker for the Department of Community 
Services, but should present its own v'iews to the Minister, and the Department should 
conduct its own consultations, on its own policy (Submission 35). 

Dr Grunseit called for "a more obvious separation" of Council from the Department and 
an opportunity for the Council to be "free to offer sensible and balanced but unhampered 
advice on what are seen to be children's best interests" (Submissio:r 35). He does not wish 
to see the Council become a "loose cannon", admitting that "it should be under ministerial 
control, but within reason one should be able to express views" (Grunseit Evidence - 29 
November 1995). 

Dr Grunseit also told the Committee how: 

in 1991 we published a three-year annual report in which we said a few things about 
the Department and about wards. -I was chairman then. We made a mild statement 
of fact. We near[y got the whole Council sacked (Grunseit Evidence - 29 
November 1995). 1,,. 
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The I 991 report stated that further cutting of resources from child protection programs 
should not be acceptable, and noted the Council had also been affected by constraints and 
staff cuts. The report rejected a political, partisan approach to child protection, and called 
for a continuing, consistent and genuine commitment, with "the Council providing a stable 
body which can advise and monitor what goes on in important child protection matters". 
The Council called for governments to ask for advice to ensure the Council continues to 
fulfil its terms of reference ( Child Protection Council, I 991: 11 ) . 

In comparing the Child Protection Council with the Community Services Commission, 
Grunseit notes that the Commission has a statutory base and is able to carry out its Junctions 
and obligations ... without being hindered by bureaucratic controls. Further, the Community 
Services Commissioner "has expressed strongly independent views on many occasions 
without being castigated for it, contrary to our experience on the Child Protection Council" 
(Submission 35). 

The Youth Justice Coalition is also concerned with the extent to which the very existence 
of the Council provides opportunities for government departments with responsibilities for 
child protection work to abrogate their responsibilities. As has been noted, the Council has 
to rely upon the Department of Community Services for its secretariat and support 

. services. In the opinion of the Youth Justice Coalition this "reduces its effectiveness" as 
a coordinator of child protection policies and programs across the portfolios of health, 
education, law and justice and care and protection. As the Yoµth Justice Coalition notes: 

these Departments have important polig leadership roles to play in child protection 
work, however these roles are unclear (or unrecognised) in their relationship with the 
Department of Communi'f:)l Services (Submission 34). 

Given these shortcomings the Youth Justice Coalition would like to see the current 
functions and structure of the Council reviewed and consideration given to alternative 
ways of fulfilling the functions of the Council. 

In conclusion Dr Grunseit considered: 

' 
the present strength and significance of the Child Protection Council [ is J debatable 
(Submission 35). 

Currently, the Child Protection Council reports directly to the Minister for Community 
Services and is not a part of the Department of Community Services. Whilst the 
Committee considers that the Council should remain independent, it believes that it 
should be responsible to the Premier. This issue is further considered in Chapter Eight 
which examines systemic advocacy within government. 
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7.3.3 The New South Wales Child Advocate 

In 1994, the New South Wales Minister for Community Services appointed a Child 
Advocate, Dr Ferry Grunseit, for an initial period of three years. The position is 
administratively attached to the Child Protection Council. However, no additional 
financial or administrative assistance was provided to the Council to support the position. 
Further: 

the publicity given to the Office was minimal and 'the existence of a Child Advocate 
has remained largely unknown. I have endeavoured to fulfil this role to the best of my 
ability under 'the circumstances ... however I have not been satisfied that the Office of 
Advocate has been taken seriously so Jar (Submission 35). 

The position's Terms of Reference were developed after discussion with the Council's 
Secretariat and the Department of Community Services' Executive. The Terms of 
Reference given to the Child Advocate are: 

to speak and act on behalf of children and children's rights, and at all times aim for 
the best outcomes for the child. Whenever there is conflict about best interests the 
Advocate will steadfastry represent those of the children (Submission 35). 

The Child Advocate has powers to report annually on complian~e with the United Nations 
Convention, to raise the status of children and young people, and promote the well-being 
of children and young people with special needs. The Advocate also advises the Minister 
for Community Services on matters relating to children which might need investigation 
and review. 

It is the Committee's understanding that the Advocate has limited resources and capacity 
to advocate on behalf of children and young people. Further, as the Youth Justice 
Coalition notes, the powers and appointment of the Advocate have not been advertised 
widely (Submission 34). 

The Director of the Public Interest Advocacy Centre observeq. in evidence before the 
Committee, that the appointment was "an interesting and, in principle, welcome decision" 
(Hogan Evidence - 9 November 1995). However, the position has no statute, no resources, 
no identity and provides no services to children and families. But: 

at least the last government seemed to accept 'the need for a children's advocate. But 
if government is going to be serious about that need, government needs to give a 
children's advocate tee'th, resources and a capacity to provide services to children and 
families (Hogan Evidence - 9 November 1995). 

The Child Advocate informed the Committee,;;that the position: 
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has a Jair'[y low pro.file because the appointment was made when the whole childhood 
protection system was being minimalised. In one sense that was serendipitous and in 
another sense incongruous (Grunseit Evidence - 29 November, 1995). 

The Committee has made recommendations for the future direction of children's advocacy 
in Chapter Eight. In that Chapter it recommends that a fully resourced and staffed office, 
with close liaison with a range of groups, located within the Premier's Department and, 
answerable to the Premier, be established. In light of these recommendations the 
Committee recommends that the position of Child Advocate be deleted. 

RECOMMENDATION 27 

That the position of the Child Advocate be deleted when the Office of the 
Status of Children and Young People is established (See Recommendation 
31) .. 

7.4 THE COMMUNITY SERVICES COMMISSION 

The Community Services Commission was established in 1994 to promote the rights and 
welfare of citizens (including children) who are subject to con:imunity welfare legislation. 
The Commission is an independent watchdog for consumers of community services in New 
South Wales established under the Community Services (Complaints, Appeals and Monitoring) 
Act, 1993. As the Commissioner advised the Committee, the Commission is "only part 
way through an establishment process that we would expect to take of the order of three 
years" (Evidence - 29 November, 1995). • 

7.4. l Role and Function 

The Commission's specific role with children includes: 
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• dealing with complaints from children or invqlving children who are 
receiving or are eligible to receive community services; 

• carrying out reviews of individual children in residential or foster care; 

• coordinating the Community Visitors program, discussed below; 

• advising the Minister about systemic problems and issues in the delivery of 
community service to -children; 

• educating service providers abou~,"best practice in handling complaints from 
their consumers; •• 
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• informing children of their rights to complain and ways of accessing 
complaints systems; and 

• supporting and encouraging advocacy services and programs for children 
(Submission 37). 

In 1994-95 the highest proportion of complaints received by the Commission concerned 
children. Of the 548 complaints received, 27% related to child protection, with a further 
25% concerned with children in care (Community Services Commission, 1995a:l 7). 
While exact data are not available, it would appear children rarely initiated these 
complaints. 

Child protection complaints involved issues about the adequacy of Department of 
Community Services investigation of alleged child abuse, and ongoing supervision and 
support for abused children and their families. Children in care issues were concerned with 
the inadequacies in the substitute care system, poor communication between the service 
provider and both children and their natural parents, and their non-involvement in 
decision-making (Community Services Commission, I 995a:17). 

7.4.2 Adequacy of the Commission 

During the course of the Inquiry, the Committee received a nu~ber of positive statements 
concerning the work of the Commission. The National Children's and Youth Law Centre 
is, for example, a "strong supporter" of the Commission and considers it to do "excellent 
work although it has certain constraints" (Ludbrook Evidence - 9 November, 1995). The 
Association of Child Welfare Agencies perceives the Commission as doing an: 

admirable job ... exploring opportunities for young people's voices to be heard and ... 
showing an independence that is admirable and welcomed (Young Evidence - 9 
November, 1995). 

The Youth Justice Coalition views the establishment of the Commission as an expansion 
of the opportunities for accountability in the provision of servic~s for children and young 
people (Submission 34). And finally, Dr Cashmore's experience with the agency has 
"shown the commitment and sensitivity of its staff to children's issues within its ambit" 
(Submission 45). 

In terms of coordination, the Commission meets with the other major complaints handling 
organisations. In addition, the Committee was advised that the Commission has met with 
the staff of the Ombudsman's office who are undertaking an inquiry into juvenile justice 
facilities and that it is in "close contact" with the Child Protection Council, the Child 
Advocate and the National Children's and Youth Law Centre (Submission 37). 
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Despite the comments received by the Committee supporting the work of the Commission, 
a number of shortcomings were identified. Burnside, for example, identified the 
Commission's lack of resources to investigate comprehensively and resolve complaints 
(Submission 23). Grunseit, while acknowledging the Commission to be "an excellent idea" 
noted that it was not "especially set up to look after children" (Grunseit Evidence - 29 
November 1995). The Youth Justice Coalition felt the usefulness of the Commission to 
be limited without adequate advocacy services to facilitate access by children and young 
people (Submission 34). 

The Commission has recently appointed a permanent Children's Liaison Officer. The 
duties of this Officer are to: 

• design, implement and evaluate programs for children who are consumers of 
community services and their advocates about consumer rights, how to complain 
effectively and how to resolve grievances at a local level; 

• explore and promote a range of advocacy approaches to promote the rights of 
vulnerable children who are consumers of community services; 

• support and facilitate advocacy, consumer and peak organisations in their efforts 
to promote the rights of children as consumers of community services; and 

.. 

• provide advice and support to government and non-government community service 
providers in establishing and/or improving their systems for complaints handling, 
consumer service and standards/quality assurance, in accordance with their 
responsibilities under the Community Services (Complaints, Appeals and Monitoring) Act 
1993. • 

The Committee welcomes this initiative. The creation of this position is an important step 
in addressing the need for improved advocacy for children, and increasing children's access 
to complaints mechanisms. 

The Executive Director of the Association of Child Welfare Age11-cies discussed two other 
"handicaps" of the Commission in his evidence to the Committee. The first concerned the 
Commission's inability to cross portfolios: 

children and young people in the care system who have a grievance or complaint about 
the way they are treated in the Department of School Education or the Department 
of Health may not find the Commission helpful in that area (Young Evidence - 9 
November, 1995). 

Similar comments were made by the Chair of the Child Protection Council who considered 
a shortcoming of the Commission to be its limJted focus: 
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a child may have a problem that is not being addressed well enough in Community 
Servu:es. Matters of that nature often involve other departments or other agencies, and 
they are stymied from being able t:o do anything about it. If the Commission can on?J 
look at matters relating t:o community servu:es, the grievance is on?J part heard. That 
would be the concern about that most prominent structure that is being created (Ford 
Evidence - 9 November, 1995). 

The submission from the Office of the Ombudsman also raised concerns with the 
legislative basis of the Commission noting that it is "far more restricted in [its] powers 
than the Ombudsman". The Commission's enabling legislation provides that it must not 
make any determinations or recommendations that are beyond the resources appropriated 
by Parliament for delivery of community services, inconsistent with the way resources have 
been allocated by the Minister or Director General in accordance with government policy, 
or inconsistent with government policy. As the submission notes, this is a "serious 
impediment" given that the Commission is seen to have a general advocacy role on behalf 
of children (Submission 62). 

A second issue of concern identified by the Association of Child Welfare Agencies 
concerned the Commission's review process which gives: 

the Commissioner the power to review the circumstances of children in care selective?J, 
that is somebody may app?J to him or he may choose to rev~w a case. There is no 
systematic or universal obligation under his legislation (Young Evidence - 9 
November, 1995). 

The Association was particularly concerned with the "selective" nature of the review 
process and the lack of "universal obligation". Young considered the establishment of a . 
Childrell's Board of Review to be a more comprehensive mechanism to review children in 
care: 

The [ unproclaimed] Board of Review requirement in the Children (Care and 
Protection) Act obligates the President ... of the board to review every child in care at 
six months and then annually. Until you can review the circums(ances of children in 
care, you do not know what those circumstances are. If it relies on a system that is 
proactive either on the part of the commission or somebody in the community, or the 
child, you mqy not necessarily be providing a review of those most in need of a review. 
That is the problem I have with the legislation under whu:h the Commissioner operates 
(Evidence - 9 November, 1995). 

The Committee has recommended Boards of Review be implemented in Chapter Three. 
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7.5 COMMUNITY VISITORS PROGRAM 

7.5.1 Role and Function 

The Community Services Commission also co-ordinates the Community Visitors program. 
The Community Visitors program, established under the Community Services (Complaints, 
Appeals and Monitoring) Act, 1993 is an expansion of a "very small scheme" of official 
visitors that dealt with the large residential institutions, such as Ormond and Minali, run 
by the Department of Community Services (West Evidence - 29 November 1995). Under 
the legislation the program has been expanded to cover all visitable services, that is, places 
of full-time accommodation for children and adults in care, excluding foster care. The 
program provides a way for children and young people in institutional care to seek 
assistance and to complain formally about their circumstances and treatment. 

Community Visitors are independent representatives from the community appointed by 
the Minister for Community Services. As the Minister for Community Services has stated 
in an open letter to service providers introducing the Visitors: 

Community Visitors will advocate on behalf of residents to improve the quality of 
their lives. In particular, they will try to help those residents who have little or no 
Jamily or other support. Community Visitors will also wor~ With service providers 
and residents to resolve any complaints (Dyer, 1995). 

In June 1995, 38 Visitors were appointed to visit services across the state. They include 
people who were in care themselves, people with disabilities, Aborigines, family members 
of people with disabilities, advocates and people with professional experience in . 
community services (Minister for Community Services, 1995). Some focus exclusively 
on children in residential care, others visit services for children with disabilities. 

There are over 750 services within New South Wales considered under the Act to be 
"visitable". Not all services are visited at the same rate. Factors determining the rate of 
visitation include: 

• the number of residents living together; 

• the age of the residents; 

• the type of disability; 

•. geographic isolation of services; and 

• complaints to the Community Sfrvices Commission (Community Services 
Commission, l 995b:4). • 
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The Committee understands that Community Visitors will: 

• talk and listen to what residents, their family and advocates have to say 
about their service; 

• advocate on behalf of residents to improve the quality of their care; 

• bring issues that have an impact on residents to the attention of 
management and staff; 

• provide information and support to residents wanting to raise matters with 
the service providers about the quality of care they receive; 

• where appropriate, assist both the resident and the service provider to 
resolve any complaint a resident may have about their service; and 

• report to the Community Service Commission and the Minister for 
Community Services on the quality of services and any serious issues raised 
by residents (Community Services Commission, I 995b:l-2). 

Under the enabling legislation, the Visitors have the authority to: 
.. 

• enter and inspect any visitable service at any reasonable time. Notice of a 
visit is not required; 

• talk alone with any resident or person employed at a service; and 

• inspect any document held in a service which relates to the operation of the 
service (Community Services Commission, l 995b:3). 

The first step in attempting to resolve an issue brought to the attention of a Visitor is to 
seek resolution within the Centre. Where this is not possible, the case is then brought to 
the attention of the Commissioner, the Department of Coll1-munity Services or the 
Minister where relevant. 

7 .5 .2 Adequacy of the Program 

While acknowledging that Visitors have an "important" advocacy role for individual 
children and young people, the Youth Justice Coalition considers there to be constraints 
on their role such as the limited extent to which Visitors are acknowledged and 
remunerated as advocates (Submission 34). 
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The Systems Abuse Report highlighted the extent to which children and young people in 
residential care are reluctant to complain for fear of retribution, or being picked upon. 
The Committee strongly agrees with the Youth Justice Coalition who suggest that there: 

is no use having a system of review if the potential users are too scared to use it 
(Submission 34). 

In addition, the Committee understands that the Program does not extend to young 
people in foster care who make up most of the children and adolescents in substitute care. 
As the submission from SNYPIC observes: 

the main limitation we see with (the Community Visitors Scheme) is that it on[y 
targets children and young people in residential care and group homes. It does not 
target children in foster homes, and given that the majority of children and young 
people in care are in Jost:er homes, t:hat leaves a lot of very isolated children and young 
people (Submission 41). 

Most submissions noted that, given the recent change to the program, it is too early to 
assess how successful it will be in adequately advocating for those children in care covered 
by the scheme. 

7 .6 COMMUNITY SERVICES APPEALS TRIBUNAL 

7.6.1 Role and Function 

The Community Services Appeals Tribunal is constituted under the Community Services . 
(Complaints, Appeals and Monitoring) Act I 993. It is part of the independent review and 
appeals system in the community services area which includes the Community Services 
Commission, the Community Services Review Council and the Community Visitors 
Scheme. 

The Community Services Appeals Tribunal hears appeals against ~ecisions of the Minister 
and the Department of Community Services. An application for an order for the 
termination of wardship or guardianship can be made either to the Children's Court or to 
the Minister. The Tribunal hears appeals against the Minister's refusal to terminate his 
guardianship and decisions to remove a child from the custody of any person, such as 
foster parents. The Tribunal also has jurisdiction to hear appeals against the granting, 
suspension or revocation of child care, fostering agency and children's residential care 
licences and the placement of conditions on those licences. 

As soon as an appealis launched at the Tribunal that involves children, they are visited so 
that the Tribunal proceedings can be explain~µ in an appropriate way. They are asked 
whether they would like to participate either by informing the Tribunal of their views or 
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wishes in the matter, or attending the Tribunal. The Tribunal selects an advocate for the 
child with particular skills and taking into account any special needs of the child. The 
advocate supports the child or participates in the Tribunal's proceedings if the child is not 
able to directly attend or participate. Advocates have been drawn from: 

• The State Network of Young People in Care; 

• Voluntary child care and protection agencies; 

• Legal Aid Commission Social Workers; 

• Individual professionals selected for their skills and experience with children in 
contact with the substitute care system (Submission 39). 

The Tribunal intends to set up a panel of non-lawyer advocates who can act for children. 
Such a panel could also serve the needs of bodies other than the Tribunal. 

7.6.2 Adequacy of Organisation 

The Committee heard that while the Tribunal may address the needs of children who are 
the subject of or involved in proceedings, these proceedings are not child-focused: 

we become involved with those children on[y once the parents' or the foster parents' 
rights are challenged, or if the foster parents or the birth parents bring an appeal .... 
Although the children's rights are met, once the right of appeal arises it is a very 
parentjocused right (Evidence - 29 November 1995). 

• The child has no right of appeal against a decision to place that child with a particular 
foster parent, or against the termination of.their wardship ifit is against their wishes. 

In evidence to the Committee, a solicitor appearing on behalf of the Youth Justice 
Coalition contended that while the Community Services Appeals Tribunal had been 
successful in addressing the needs of children involved in proceec;iings, its powers are very 
limited and must be extended.· She recommended the creation of an Administrative 
Appeals Tribunal to review administrative decisions made by schools, the Department of 
Community Services, and other government agencies (Evidence - 22 April, 1996). 

RECOMMENDATION 28 

That the Minister for Community Services appoint a Children's Liaison 
Officer to the Community Services Appeals Tribunal for an initial period of 
two years to develop a publicity.· campaign to make children and young 
people aware of its functions and,,,to advise the Tribunal in making its 
proceedings involving children more child-focussed. 
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7.7 THE HEALTH CARE COMPIAINTS COMMISSION 

The Complaints Unit was established in January 1984 within the New South Wales 
Department of Health to provide a clear avenue to resolve complaints about the delivery 
of health services. The Unit was restructured in 1994 and became known as the Health 
Care Complaints Commission. The Commission is established under the Health Care 
Complaints Act, 1993 and is an independent statutory body reporting directly to the Health 
Minister and the Health Care Complaints Parliamentary Committee. 

7. 7.1 Role and Function 

The Commission combines a three-fold approach that includes receiving complaints, 
investigation and, where appropriate, prosecution (Health Care Complaints Commission, 
1995: 15). The Commission is able to take disciplinary action or bring matters of concern 
to the attention-of the Director-General of the Health Department or the Minister for 
Health. 

Under its enabling legislation the Commission has the following functions: 

• 

• 

• 

• 

• 

• 

• 

• 

• 
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to receive and deal with complaints relating to the professional conduct of 
health practitioners or health services; 

to assess complaints and refer them for conciliation or investigation; 

to prosecute complaints through a variety of forums; 

to report on action to be taken following the investigation of a complaint if . 
the complaint is found to be justified in part or whole; 

to publish and distribute information to the community on the process of 
making a complaint; 

to provide information to health service provid~rs and professional and 
educational bodies concerning complaints; 

to monitor, identify and advise the Minister on trends in complaints and 
recommend changes in policy arising out of cases investigated; 

to consult with groups with an interest in the provision of health services; 

to develop a Code of Practice; and 
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• to investigate the frequency, type and nature of allegations made in legal 
proceedings of malpractice by health practitioners (Health Care Complaints 
Commission, 1995:15). 

The Commission collects detailed information about complaints and maintains a 
comprehensive database about complaints and their outcomes. However, until recently, 
the information collected did not include age-related information. It is therefore not 
possible to provide statistics on how frequently children complain, or others complain on 
behalf of children about health care services (Submission 38). According to Ms Merrilyn 
Walton, Commissioner of the Health Care Complaints Commission, the agency "rarely" 
gets complaints from children (Walton Evidence - 29 November 1995). 

7. 7 .2 Adequacy of the Commission 

As has been noted earlier, the number of watchdog agencies could lead to overlap and 
duplication of services. However, from the perspective of the Commission, overlapping is 
not experienced as "we understand each other's jurisdiction" (Walton Evidence - 9 
November 1995): 

the Commission has sole responsibility for health professionals, those that are 
regulated under the Nurses Act and the Medical Practitioners Act. As soon as a 
person has been identified as a doctor, nurse, chiropracto_r, physiotherapist, or 
whatever, he or she clearly comes into our jurisdiction. No-one else would want to 
touch it anyway because it is so complex (Walton Evidence - 29 November 
1995). 

A number of criticisms were levelled at the Commission from those making submissions, . 
or giving evidence, to the Committee. Burnside, for example, considered the Commission 
to be "chronically" short of resources to investigate the volume of complaints it receives. 
It also claims that it lacks staff experienced in dealing with children and young people and 
has a limited range of remedies available to complainants (Submission 23). 

The Youth Justice Coalition suggested to the Committee that tj:le Commission does not 
necessarily provide an "easy" avenue of redress for children or young people. The Coalition 
identified long delays in dealing with complaints, the large and bureaucratic nature of the 
Commission and a process that is intimidating to young people to manage on their own 
(Submission 34). Similar comments were made by Cashmore, who notes there is little 
indication that children and young people use the service (Submission 45). 

The Commissioner commented in evidence before the Committee that: 

it is not a question of there being no system. The problem is access. Getting children 
to us is the problem (Walton Evidence - 2;9 November 1995). 
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The Youth Justice Coalition suggested the Health Care Complaints Commission should 
consider appointing a Youth Liaison Officer to promote young people's interests, and 
educate young people and workers in the youth sector about the Commission's services 
(Submission 34). As discussed above, a position has been created in the Office of the 
Ombudsman for a two year period to carry out similar functions in improving access to and 
awareness of that agency among young people. The Committee believes this model would 

. be equally appropriate for the Health Care Complaints Commission. 

RECOMMENDATION 29 

That the Government provide additional funding over two years for the 
appointment of a Children's Liaison Officer in the Health Care Complaints 
Commission to: 

• conduct education and publicity campaigns; and 

• liaise with peak groups providing advice and services to young people. 

This would ensure that an awareness of the Health Care Complaints 
Commission's role in relation to complaints by young people is developed. 

7.8 THE OFFICIAL VISITORS PROGRAM 

7.8.1 Role and Function 

The current official visitors scheme was established in September 1992 by the then Office 
of Juvenile Justice. The scheme's statutory base comes from section 8A of the Children 
(Detention Centres) Act 198 7. That section provides that: 

BA 

184 

(1) The Minister may appoint a person to be an Official Visitor for a detention 
centre. 

(2) A person is eligi,ble for appointment if, in the opinion of the Minister the 
person is expert in some branch of juvenile justice and demonstrates concern 
for persons within the juvenile justice system. However, an officer is not eligible 
for appointment. 

(3) An Official Visitor holds office for such period not exceeding 2 years as is 
specified .in the instrument of appointment and is, if otherwise qualified, 
eligi,ble for re-appointmenf 
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(4) An Official Visitor may, as regards a detention centre for which the Official 
Visitor is appointed: 

(a) enter and inspect the detention centre at any reasonable time; 
and 

(h) confer privat:i/y with any person who is resident, employed or 
detained in the detention centre; and 

(c) furnish to the Minister advice or reports on any matters 
relating to the conduct of the detention centre; and 

(d) exercise such other functions as may he prescribed by the 
regulations. 

(5) A copy of any advice or report furnished to the Minister under subsection 
(4)(c) is to be forwarded to the Minister for School Education if the advice or 
report related to any part of an educational establishment that is under the 
control or direction of the Minister for School Education. 

Currently, there are 10 Official Visitors, one appointed to each Juvenile Justice Centre in 
the state. Each Official Visitor is required to visit his or her nominated detention centre 
twice a month and report to the Minister every six months. 

During the course of the Inquiry the Committee received eviqence from the coordinator 
of the Official Visitors Scheme, and two Official Visitors, Shireen Malamoo and Ray Bird. 
The Committee heard that: 

The annual reports for 1993-94 and 1994-95 show that official visitors dealt with 
1,000 complaints and 750 complaints in the respective years. Inquiries have ranged 
from food qualiry and non-smoking policies in centres to compensation for loss of 
properry by detainees (Matthews Evidence - 29 April 1996). 

7 .8.2 Adequacy of the Official Visitors Scheme 

A number of submissions commented that the Official Visitor~ Scheme, in contrast to 
many of the other agencies identified above, has a real child advocacy role. The submission 
from SNYPIC for instance, argued that: 

the Official Visitors program and the National Children's and Youth Law Centre 
work more as advocators who defend, uphold and promote children's views (than the 
NSW Ombudsman, the Communiry Services Commission and the Health Care 
Complaints Commission). Their advocacy role may start off as a complaint, but they 
are there for the child on!J1., These services also have a role in promoting the needs and 
views of all children as well as individual children (Submission 41 ). 

:(, 

Similarly, the submission from the Youth Justice Coalition stated that: 
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[Official] Visitors have an important advocag, role for individual children and young people 
. . . Visitors also have an important role to play in referring children and young people to 
appropriate advocates when necessary (Submission 34). 

Despite evidence of the positive advocacy function that Official Visitors can play, the 
Committee also heard of shortcomings within the scheme that limited its role. The Youth 
Justice Coalition commented that: 

there are constraints on 'their role, including 'the limited extent to which Visitors are 
acknowledged and remunerated as advocates (Submission 34). 

In relation to the situation for Aboriginal young people, Shireen Malamoo (Evidence - 29 
November, 1996) commented that: 

The impact of the juvenile justice system on indigenous juveniles is a compelling 
problem for indigenous communities and the wider community in this state. I am of 
the opinion that the Official Visitor's program, like many other programmes which 
attempt to address this problem, lacks the urgeng, which should characterise 
government's efforts to address juvenile justice issues. I also feel that the role of 
indigenous official visitors should be given greater acceptance. The potential for such 
visitors to contribute significantry to solutions and initiatives to deal with the clear 
problem of juvenile justice and Aboriginal children should be_ given greater currenry 
and support by the Government. 

7.9 THE NATIONAL CHILDREN'S AND YOUTH LAW CENTRE 

The National Children's and Youth Law Centre was established in 1993 at the initiative 
of the Public Interest Advocacy Centre (PIAC) and was developed by a consortium made 
up of the Centre and the law schools of Sydney University and University of New South 
Wales. The two universities and PIAC have provided financial support or support in kind 
to the Centre which was "crucial" in its formative years (Submission 3). 

' 
A three year seeding grant was provided from the Australian Youth Foundation to "address 
the vast unmet need for advocacy for disadvantaged children and young people and their 
legal rights" (National Children's and Youth Law Centre, 1995:3). This funding expired 
at the end of 1995 and could not be renewed. The Commonwealth government has 
offered funding through the Attorney-General's Department as part of the government's 
Justice Strategy. The Justice Strategy, for the first time, recognised the special legal needs 
of children and young people by providing funding for five specialist youth advocate 
positions, two of which have been offered to_the Centre (Submission 3). 
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The Commonwealth funding however provides approximately one-half of that previously 
provided by the Foundation. As a result of this reduced funding the Committee was 
advised that the Centre has had to: 

cut back its services and has had t:o retrench or let staff go. It is not now being.funded 
at a level that is viable to operate effectively nationally or to provide the services at a 
State level that it gets called upon to do (Hogan Evidence - 9 November 1995). 

Further, although the funding offered by the Commonwealth government is described as 
"recurrent", there is no guarantee that funding will continue after 1 November 1996.. The 
conditions attached to the federal funding will see the Centre refocus its work on advice, 

• information and legal casework with reduced opportunities for policy work and new 
publications (Submission 3). • 

7. 9 .1 Role and Function 

The objectives. of the Centre are: 

• to improve the conditions and opportunities of Australian children and 
young people, especially the disadvantaged, by identifying the major legal 
issues facing them and by using and improving the law, legal systems and 
legal services for the promotion and enforcement of their rights; 

• to promote through advocacy and education the comprehensive 
implementation throughout Australia of the United Nations Convention on 
the Rights of the Child; 

• to provide accessible and independent expert advice, advocacy and referral 
for children and young people especially the disadvantaged, and for 
organisations and individuals seeking to assist them; 

• to provide an information exchange service on a national basis to collect, 
produce, disseminate and promote information on ,aws, legal processes and 
legal services affecting children and young people; and 

• to undertake, sponsor and publicise critical research, policy review and 
development and lobbying in relation to laws, legal processes and legal 
services affecting children and young people (National Children's and Youth 
Law Centre, 1995:4). 

The Centre's core program includes the following components: 
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• policy and law reform which aims to undertake policy_ analysis and reviews 
of laws and to lobby in relation to the reform of laws, legal processes and 
legal services affecting children and young people; 

• casework and litigation which provides expert advice, advocacy and referral 
on appropriate test case litigation to organisations and individuals concerned 
with the rights of children and young people; and 

• information and research aimed at providing a national information service, 
to collect, produce, disseminate and promote information and research on 
laws, legal processes and legal services for children and young people 
(National Children's and Youth Law Centre, 1995:9-12). The Centre 
handled 1,664 advice and information calls in 1994 (Submission 3). 

The Centre identified six areas of priority in its submission to the Committee. These 
include: 

• the United Nations Convention on the Rights of the Child; 

• education and students' rights; 

• children in institutional care; 

• advocacy for children and young people; 

• juvenile justice; and 

• discrimination and disability (Submission 3). 

The Centre has been veiy involved in the development of an Australian Charter of Rights 
for Children and Young People. The Charter's supporting document includes discussion 
on: 

• fundamental rights; 

• culture, language and religion; 

• children and families; 

• standard of living; 

• health; 

• children with a disability; 
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• education; 

• employment; 

• juvenile justice; and 

• punishment of children (Australian Youth Foundation, 1995:11-24). 

Among the list of fundamental rights is advocacy for children's views which states that: 

children have the right to choose an appropriate advocate to assist them in putting 
their view,s forward. If children lack the capaci'ly to put forward their views or to 
instruct an advocate then a suitably qualified advocate must be appointed to represent 
them based on their interests (Australian Youth Foundation, 1995:12). 

Those drafting the Charter propose that it become part of Australia's domestic law. They 
also see a number of other factors as necessaiy in implementing and enforcing the Charter. 
These include: 

• an audit of existing legislation conducting to identify where existing laws do 
not meet the standards identified in the Charter. Action to bring existing 
legislation into line with the Charter woulcl be necessary, as would 
assessments of all future legislation; 

• the preparation of Child Impact Statements in relation to all proposed 
legislation and budget packages; 

• the establishment of an Office of the Child in the Department of the Prime 
Minister and Cabinet, and in the Premier's Department at state or territory 
level. The Offices would be responsible for fulfilling governments' 
responsibilities under the United Nations Convention to educate the 
community about the Convention; 

' 
• the development of a national agenda for children to look at the practical 

issues confronting children in the implementation of their rights under the 
Charter; and • 

• the establishment of an independent Commissioner for Children with 
statutory responsibility to advocate for children and young people and 
promote their interests (Australian Youth Foundation, 1995:54-56). 
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7. 9.2 Adequacy of the Centre 

During the course of taking evidence, the Committee received strong support for the work 
undertaken by the Centre. The Director of Public Interest Advocacy Centre, for example, 
told the Committee that the Centre provides a "significant service to children and families" 
(Hogan Evidence - 9 November 1995). The Executive Director of the Association of 
Children's Welfare Agencies considered the National Children's and Youth Law Centre to 
have the "potential" to be a strong advocacy organisation for children (Young Evidence -
9 November 1995). The Youth Justice Coalition informed the Committee that the Centre 
had played a "vital role" in the provision of advocacy for children and young people and 
that it had: 

identified issues of national importance and taken a leadership role in the development 
of policy affecting children and young people (Submission 34). 

Burnside claimed the Centre to be an "outstanding agency". Its work in the areas of 
community education, publications, policy and law reform are considered "extremely 
admirable" (Submission 23). 

The major shortcoming identified by those appearing before the Committee related to the 
national orientation taken by the Centre, with many feeling it was not resourced 
adequately to fulfil such a mandate. The Executive Dire~tor of the Association of 
Children's Welfare Agencies, for example, considered the Centre to be "bound" by its 
national and legal framework (Young Evidence, 9 November 1995). 

Burnside noted that: 

given its resources (which have just been significantly diminished) and its national 
role, any expectation that it can be in any way an effective advocate for individual · 
children and young people is misplaced (Submission 23). 

7.10 THEGUARDIANSHIPBOARD 

7.10.l Role and Functions 

The Guardianship Board functions as an independent tribunal, established under the 
Guardianship Act 1989. The Board's role is to assess applications for the appointment of 
substitute decision makers for people over 16 years of age who have some degree of 
incapacity. Substitute decision-makers may include guardians to make decisions about 
matters such as accommodation -and medical treatment, or financial managers. 
Guardianship orders can be designed to overcome a lack of competent advocacy or conflict 
between people purporting to be advocates. \. 
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The Guardianship Board has a range of powers of guardianship under the Guardianship Act. 
These are: 

• limited guardianship (vvith defined powers and scope for specific directions 
to a guardian); 

• plenary guardianship; or 

• temporary, interim, short or long term orders, ,:vith mandatory reviews. 

The Board is able to set out a plan for each person for whom a guardianship order is made, 
with time frames for action, and adopts a multi-disciplinary approach. The Committee 
heard that in the first instance a guardianship order can only be made for up to twelve 
months, ,vith the Board conducting a review hearing at the end of that period which 
provides a monitoring role (Brown Evidence - 29 April 1996 ). 

7.10.2 Adequacy of the Board 

A number of witnesses suggested in evidence that elements of the Guardianship Board's 
model of advocacy could have advantages in areas concerning children outside the 
disability area. In supporting this model, the Community Services Commission noted: 

The current model for guardianship of children through the children's court lacks this 
flexible, multi-disciplinary approach, or the capadty to provide for clear plans for the 
future of a child (Submission 3 7). 

However, the Committee also heard from solicitor, Leonie Miller that the Guardianship. 
Board is bound by systemic limitations in what it can achieve for children under its 
jurisdiction: 

the Guardianship Board has no power currently for persons appearing before it to 
provide services; it can only advocate . . . . whatever we establish, the end result must 
be something better for the client base, not the rystem that has been .established. vVhen 
a person goes before the Guardianship Board, thry can only have the Guardianship 
Board advocate the services. The Guardianship Board is not a direct service provider 
(Miller Evidence - 22 April 1996). 

7.11 YOUTH BRANCH, NEW SOUTH WALES CABINET OFFICE 

Under the previous government, the Office of Youth Affairs existed as part of the Ministry 
of Education and Youth Affairs. After the 1995 state election, the youth policy staff of the 
Office were transferred to the Cabinet Office, and following a restructure, a Youth Branch 
was created. 
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7.11.1 Role and Function 

The Youth Branch provides advice to the Premier on youth issues and undertakes the 
following functions: 

• co-ordinating the implementation of the Government's commitments and 
developing youth policies; 

• reviewing priorities and funding for "at risk" young people; 

• developing measures to ensure services are appropriate and responsive to 
young people; and 

• developing initiatives to address emerging youth needs. 

The Youth Branch also co-ordinates youth policy initiatives through: 

• 

• 

• 

• 

7.11.2 

the Youth Advisory Council which provides advice to the Premier on issues 
affecting young people; 

an Interdepartmental Committee with representatives from ten key youth 
affairs agencies; 

inter-governmental liaison via the Ministerial Council on Employment, 
Education, Training and Youth Affairs Taskforce; and 

intersectoral liaison through regular meetings with peak non-government . 
organisations like the Youth Action and Policy Association (Cabinet Office, 
1995:22) 

Adequacy of Branch 

The Youth Branch or the Youth Advisory Council were not :r;aised in submissions or 
evidence to the Committee as major sources of advocacy for children in New South Wales. 
This may reveal a lack of knowledge regarding their role, or a belief that they lack the 
independence from government to be effective advocates for children. Certainly, it reveals 
their profiles are limited. 

In its Report, Youth Violence in New Sou'th Wales (Standing Committee on Social Issues, 
1995), the Committee expressed concern regarding the division of policy and program 
responsibilities between the Youth Branch of the Cabinet-Office (policy) and the Youth 
Program Unit of the Department of Training and Education Coordination (programs). 
The Committee was concerned regarding the !Pessage the closure of the Office of Youth 
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Affairs sent to the youth of the state, and regarding the appropriateness of splitting the 
coordination of policy and programs. 

The Committee supports the identification of children's and youth affairs as a distinct 
policy area by governments. The Committee also believes a separate bureaucratic structure 
within government is required to respond effectively to children's needs. In its current 
form however, the Committee feels the Youth Branch has not been effectively developed 
as a children's advocacy forum. In Chapter Eight it makes a number of recommendations 
regarding the establishment of the Office of the Status of Children and Young People. It 
considers that in order for the Office of the Status of Children and Young People to 
function effectively, the Youth Branch in the Cabinet Office should be disbanded and/or 
incorporated into the recommended office (See Recommendation 31 ). 

7.12 CONCLUSION 

Although a number of the agencies identified above offer some advocacy for children, the 
Committee is concerned that there is still an uncoordinated and reactive approach, with 
advocacy overall being largely ad hoe and piecemeal. This in itself represents a clear 
example of the inadequacy of children's advocacy in this state. 

As the Committee was told: 

these organisations respond to the issues or needs of individual children, rather than the 
collective welfare of all children, or special groups of children. 1hry are ... remedial and 
grievance driven, rather than being positive and proactive in their advocag, (Submission 15). 

In its submission, Centacare identified a number of problems in relation to the lack of a 
coordinated approach to advocacy for children. It argues that the plethora of agencies and 
processes working on behalf of children is "part of the problem": 

for children and parents or carers, the consumers of such services, what results is a 
picture that is bewildering and far too compartmentalised (Sub:ipission 15). 

The Committee concurs with this view. It is also concerned by the fact that the current 
advocacy bodies rely on the children, their parents or other interested parties to raise issues 
or grievances. 

To increase access to and awareness of complaints agencies among young people, the 
Committee supports the establishment of a Youth Liaison Officer in the Office of the 
Ombudsman. The Committee, recommends on-going funding for education and publicity 
campaigns, and liaison with peak groups providing advice and services to young people. 
The Committee also calls for a similar initia:µve for the Community Services Appeals 
Tribunal and the Health Care Complaints Commission. 
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The Committee considers that successful advocacy requires a proactive and preventative 
strategy. The Committee recognises that this requires increased support for parents and 
families. This is especially the case for children at risk of entering the care or juvenile 
justice systems. 

The Committee recognises the original objectives of the NSW Child Protection Council 
included the development of proactive strategies to respond to child sexual assault. The 
Committee believes that the Council's influence will be enhanced as an integral part of the 
Office of the Status of Children and Young People. It also considers that the relocation of 
the Youth Branch to this Office will result in a higher profile for youth issues. 
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CHAPTER EIGHT 

FUTURE DIRECTIONS 

8.1 INTRODUCTION 

Recent public Inquiries have heightened community awareness about the powerlessness 
of many children, their vulnerability to abuse and exploitation, and their voicelessness in 
so many decisions that impact upon their lives. This Report has confirmed much of the 
evidence and findings of those Inquiries. The Committee's evidence has revealed that 
public support for addressing the needs of children and young people, and giving them a 
voice, has never been greater. 

To date, children's advocacy has been ad hoe and inconsistent, representing more of a 
reaction to a crisis or immediate situation. The Committee firmly believes that advocacy 
for children must be proactive. Advocacy for children, according to Committee witness 
Dr Victor Nassar (Evidence, 29 April, 1996), should not be about: 

simp'[y improv(ing) 'the administrative grievance procedures ... there needs to be some 
sort of broader framework which says that the interests of children are important, not 
just important vis a vis the current political situation, not just important vis a vis a 
particular scandal or problem 'that has arisen, but important because Australians need 
to think about the next generation. 

The Community Services Commission explained in its submission: 

• there are no programs, apart from legal advocates, which provide individual 
advocacy for children on a crisis or an 'as needed' basis, or on a long term . 
relationship basis; 

• there is no single agency responsible for systemic policy· work in relation to 
children, across all sectors and porifolios; 

• 'there is no agenry 'that can provide information, education and training about 
advocacy and children's rights, on a state-wide basis; 

• there is no agenry which collects and publishes comprehensive information 
about children in New South Wales on a regular basis (Submission 37). 

That same submission observes that: 

It is also notable that while the state government is advised by a Department of 
Ageing and Disability and a Department oJ Women, there is no comparable Office 
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on Children. While the Child Protection Council has a role in advising government 
and coordinating portfolios, this is on?J in relation to child protection matters. 

In undertaking this Inquiry the Committee has examined nwnerous child advocacy models 
at a systemic level. Among them have been the Children's Commissioner in New Zealand, 
the Children's Ombudsman in Norway and Sweden and the Parliamentary groups such as 
exist in Denmark and, to a lesser extent, in England. It has also examined the model of 
the former New South Wales Women's Coordination Unit as a possible basis for a similar 
children's unit. 

The Committee has also investigated a range of independent advocacy services, both in 
Australia and overseas. These have included the National Children's and Youth Law 
Centre in Sydney; the Youth Advocacy Centre in Brisbane; the UK Children's Legal Centre 
in Essex; the Children's Rights Office and the National Children's Bureau in London; the 
Children's Defense Fund in Washington, DC; and the Children's Rights Project in New 
York. All take on a range of issues, including juvenile justice, welfare, housing and 
education, both through the courts or other forums, and through policy and education 
work. 

The Committee is aware of the announcements of funding by the Government for abused 
children and children iri care totalling $13 million over three years. In announcing the 
package, the Premier stated that "the protection of children is the greatest priority of my 
Government". Mention has been made throughout the Report of the components of that 
funding, including $300,000 to the State Network of Young People in Care for three years; 
$300,000 for foster carer support for three years; $1.2 million annually for three years for 
leaving care and after care services and $2.5 million over the next three years to install 
closed circuit television systems in all major locations across New South Wales and in the. 
Children's Courts. The Committee also notes that the Government has established a 
Ministerial Advisory Committee on Substitute Care, to provide advice to the Government 
on suitable standards for care and to establish an independent monitoring system. 

The Committee commends these initiatives. Nevertheless, it is concerned that there is still 
a lack of proper coordination among agencies and organisations ,that deal with children's 
issues. It considers that whilst these initiatives will greatly assist in service provision to 
disadvantaged and abused children and young people, there needs to be some coordinated 
body that can direct and advise on children's policy. 

The following discussion will firstly examine the United Nations Convention on the Rights 
of the Child and its role in relation to children's advocacy in Australia. It will also look at 
the issue of systems advocacy and propose a model which it considers to be suitable for 
New South Wales. The discussion will then examine th€ issue of individual children's 
advocacy and peer advocacy. · 
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8.2 THE UNITED NATIONS CONVENTION ON THE RIGHTS OF THE CHILD 

The Committee has dealt extensively with the issue of the United Nations Convention on 
the Rights of the Child throughout the Report. It recognises that many of the articles in 
the Convention are not being adhered to by governments and in some instances are being 
flagrantly breached, for example Article 25 which concerns the periodic review of children 
in care. Australia has agreed to be bound by the articles contained within the Convention -
so the Convention is important to our society and the Committee acl<nowledges its 
significance. 

The Committee considers that there needs to be a body that would promote the 
implementation of the United Nations Convention on the Rights of the Child and would 
ensure that governments meet their obligations arising from the Convention. It therefore 
recommends that a position of Children's Commissioner be established within the Human 
Rights and Equal Opportunity Commission to undertake this role. 

RECOMMENDATION 30 

That the Premier urge the Prime Minister to create the position of Children's 
Commissioner within the Human Rights and Equal Opportunity Commission 
to ensure that governments meet their obligation~ arising from the United 
Nations Convention on the Rights of the Child. 

8.3 SYSTEMS ADVOCACY 

The Committee considers that advocacy for children at a systemic level is necessary for a 
number of reasons. It believes that children are vulnerable to having their needs, wishes 
and rights ignored, both as individuals and collectively, since they cannot express their 
views and opinions through the normal democratic or political channels available to adults. 
Moreover, they often lack the skills, knowledge or confidence to express their views, assert 
their rights, negotiate for their needs to be met, or seek redress wh~n their rights have been 
infringed. A cohesive advocacy system for children is also required to evaluate the impact 
of measures on children who may be affected by policies or decisions of which they may 
not be the direct individual subject. 

It was submitted to the Committee that the best way to ensure that children's needs and 
rights are recognised and met is through a Minister for Children. The Committee 
understands that there is such a Minister in Ireland and the Opposition Labour Party in 
Great Britain has a Member who is designated as a shadow minister for Children's Affairs. 
Although the Committee recognises that the position of Minister for Children would 
theoretically provide children with a repr~~entative with considerable authority, it 
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considers that this may not be the case in practice. It has heard and concedes that such 
a position could become marginalised and relegated to a junior rank. 

It further considers that major children's issues, such as health, education and care and 
protection, which would come within the portfolio of the Minister, would therefore be 
given a low priority. The Committee does not consider that a Minister for Children should 
be appointed before any proper government structures are put in place and have been 
given time to enhance the status of children's issues within government. 

A number of witnesses and submissions were very supportive of the position of a state­
based Children's Commissioner or Children's Ombudsman. Such a position, it was argued, 
would provide children with a powerful representative whose primary role would be to 
uphold, protect and advocate for children's needs and rights. This position would have 
a statutory base and, although funded by government, would remain independent. A 
Children's Commissioner or Ombudsman would not be solely grievance or complaints 
based. The role would require more proactive intervention in issues affecting children. 

After careful consideration the Committee considers that a Children's 
Commissioner/Ombudsman at the state level is not the most appropriate avenue to pursue 
in respect of children's advocacy in New South Wales. The Committee is concerned that 
the position of Children's Commissioner would, in reality, have a limited opportunity for 
a proactive role. It considers that the position may be marginaJised and isolated from real 
policy influence as has been the situation for the New South Wales Child Advocate. 

The Committee is of the view that the position of Children's Commissioner may not be 
broad enough or have the scope to bring together the many different organisations and 
systems which affect children. Whilst a number of submissions and testimony supported. 
the idea of a Children's Commissioner others felt that its functions would be limited and 
that a more broad based organisation needed to be established. Committee witness, Ms 
Helen L'Orange explained in evidence: 

... [a Children's Commissioner] is a statutory office holder and ... thf!Y do not get to 
know what is actual[y going on because it has· not got that criticfi-l mix of both being 
·simultaneous[y wi'thin government, at the heart of government and with a capacity to 
advocate. I also think it is a situation where naming is quite important. The 
Children's Commissioner or the Children's Ombudsperson ... has, to me, a bit of an 
air that this is all happening around a personality. The fact is that strong advocacy 
occurs around a government and it occurs around the head of government than some 
... charismatic and seeming[y poweiful person. (Evidence - 22 April, I 996). 

The Committee concurs with this view. It considers ·that an effective model for 
children's advocacy at the systemic level is to place children's issues squarely within 
the domain of government decision-making .. <'.: This is also an approach supported by the 
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President of the Community Services Appeals Tribunal. In her submission, President 
Robin Gurr proposed to the Committee that: 

As a first step towards developing services and policies designed to address the 
disadvantages of children and young people in New South Wales it is recommended 
that: 

An appropriately resourced Children's Coordination Unit ( along the 
lines of the Women's Coordination Unit or the Federal Office for the 
Status of Women) be established within the New South Wales 
Government Administration. 

Ministerial responsibility for the Unit be located initially with the 
Premier or Deputy Premier (Submission 39). 

Further, the submission from Dr John Yu of the New Children's Hospital and Secretary 
of the Children's Forum strongly supported children's advocacy at the systemic level and 
considered that: 

this would best be achieved by the establishment of an Office for Children, preferably 
attached to the Premier's Department, which would represent the interests of children 
where legislation is being proposed and regulations are heingformulated. This would 
require the Office to have access to legislation in the drafting stage (Submission 5). 

Commenting on the value of this type of model for children, former head of the New 
South Wales Women's Coordination Unit and the Federal Office of the Status of Women, 
Ms Helen L'Orange, told the Committee in evidence: 

What I identify as the kly components for success are being in a powerful huh position . 
and having access to Government decision-making, including budgetary processes, and 
also having linked from that empowered central point in Government to the community 
and professional sectors and actually encouraging the interchange and connection ... 
A very significant exa,mple of this sort of approach was in respect of law reform where, 
although the Women's's Coordination Unit had no carriage of legislation, the Premier 
said he wanted law reform for women and children to he led from this point. Attorney 
General's participated hut would hand over the leadership of those exercises to the 
Women's Coordination Unit, and the subsequent consultation, community 
consultation papers, reports to Government, budget funding proposals, Cabinet 
submissions on legislation, all went from the Premier, rather than from the responsible 
Minister .... I would reiterate, it 'is being a central point, having the authority 
of that central· point and having the support of the-Premier and the Prime 
Minister for that work (Evidence, 22 April, 1996). 

199 



CHAPTER EIGHT 

The Committee strongly supports and endorses this approach to children's advocacy at the 
systemic level. 

As the Committee recognised in Chapter Seven, a Youth Branch currently exists within the 
Cabinet Office. However, given that the Youth Branch was not mentioned during the 
Inquny as an appropriate child advocacy forum, the Committee considers that its role and 
status are limited. Unlike the model proposed above, it appears that the role of the Youth 
Branch is not broad enough to participate in government decision making regarding 
children and youth. 

The Committee, therefore, recommends the establishment of an Office of the Status of 
Children and Young People to be based within the Premier's Department. The Office 
would lead government efforts to ensure that government and community resources create 
positive outcomes for children. 

The Committee further recommends that the Office of the Status of Children and Young 
People be provided with adequate staff and resources to properly fulfil its role and 
functions. A major task of the Office of the Status of Children and Young People should 
be to pursue the findings of this Report, to develop relevant policies, and to promote 
effective cooperation between government and non-government organisations which are 
engaged in the provision of services to children. 

The Committee recommends that the NSW Child Protection Council and the Child Death 
Review Team be re-located to the Office of the Status of Children and Young People. The 
Committee further recommends that the Youth Branch in the NSW Cabinet Office be 
disbanded and/or incorporated into the Office of the Status of Children and Young People 
( See section 7 .11 ) . 

The Office of the Status of Children and Young People should pursue specific objectives 
including: 
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• advising the government on relevant law reform and policy options and 
strategies for children and young people; 

• participating in the budget development process; 

• liaising regularly with, and gaining input from, government and non­
government agencies and a broad cross-section of children and young people 
on issues and policies relevant to the needs and interests of children and 
young people; 

• conducting ongoing research and inquiry into areas affecting children and 
young people; and 



FUTURE DIRECTIONS 

• establishing and maintaining a data base of information regarding the needs 
of children throughout the State. 

These objectives would ensure a whole of government approach to the delivery of programs 
for children and young people. 

The Committee acknowledges that a major part of the role of the Office of the Status of 
Children and Young People would be to liaise with a wide range of organisations and, in 
particular, young people, in order to coordinate positive action for children and young 
people. It therefore recommends that the Office of the Status of Children and Young 
People regularly meet and consult with the following independent bodies and agencies: 

• the Children's Advocacy Network (see Recommendation 36); 
• the State Network of Young People in Care; 
• the Youth Justice Coalition; 
• the Association of Children's Welfare Agencies; 
• the Association for the Welfare of Child Health; 
• the New South Wales Council for Intellectual Disability; 
• the Juvenile Justice Advisory Council; 
• Aboriginal groups and agencies; 
• the Article 12 Committee (See Recommendation 37); 
• the New South Wales Students RepresentativeCouncil; and 
• any other organisation that it deems appropriate. 

The operation of the Office of the Status of Children and Young People should be 
reviewed after three years. 

RECOMMENDATION 31 

That: 

• the Premier establish an Office of the Status ~f Children and Young 
People to be located within the Premier's Department and reporting 
directly to the Premier; 

• the NSW Child Protection Council and the NSW Child Death Review 
Team be re-located to the Office of the Status of Children and Young 
People; and 

• the Youth Branch • of the New South Wales Cabinet Office be 
disbanded and/or incorporated into the Office of the Status of 
Children and Young People. ,,,_ 
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RECOMMENDATION 32 

That the Office of the Status of Children and Young People be charged with 
the responsibility of leading government efforts to ensure that government 
and community resources create positive outcomes for children. 

RECOMMENDATION 33 

That the Office of the Status of Children and Young People be provided with 
adequate staff and resources to fulfil its role and functions independently. 

RECOMMENDATION 34 
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That the Office of the Status of Children and Young People also pursue 
specific objectives including: 

• advising the government on relevant law reform and policy 
options and strategies for children and young people; 

... 

• participating in the budget development process; 

• liaising regularly with, and gaining input from, government and 
non-government agencies and a broad cross-section of children 
and young people on issues and policies relevant to the needs . 
and interests of children and young people; 

• conducting ongoing research and inquiries into areas affecting 
children and young people; and 

• establishing and maintaining a da~-base of information 
regarding the needs of children throughout the State. 

This should ensure a whole of government approach to the delivery of 
programs for children and young people. 
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RECOMMENDATION 35 

That the Office of the Status of Children and Young People regularly meet 
and consult with the following independent bodies and agencies: 

• the Children's Advocacy Network (see Recommendation 36); 
• the State Network of Young People in Care; 
• the Youth Justice Coalition; 
• the Association of Children's Welfare Agencies; 
• the Association for the Welfare of Child Health; 
• the New South Wales Council for Intellectual Disability; 
• the Juvenile Justice Advisory Council; 
• Aboriginal groups and agencies; 
• the Committee of Children and Young People (See 

Recommendation 37); 
• the New South Wales Students Representative Council; and 
• any other organisation, that it deems appropriate. 

8.4 INDIVIDUAL ADVOCACY 

The Committee received a range of submissions and oral testimony which emphasised the 
importance of individual children's advocacy as well as systemic advocacy. The 
Committee recognises that parents can often fulfil the role of the best individual 
advocate for their child. As the Report revealed earlier, this was supported by 
testimony and submissions. However, as the Committee acknowledges, children 
and young people may require external independent advocacy services where a 
parent cannot or will not advocate on their behalf. Furthermore, independent child • 
advocacy services can assist children and parents or carers alike, in accessing 
systems and processes. (See also Recommendation 15) • 

The submission from the State Network of Young People in Care (Submission 41) stated 
that: • 

there needs to be a range of better systems advocacy for children in which decisions are 
made with children and young people active{y participating in the process as well as 
a system of individual advocacy for those who need support or cannot express their 
views. It is the view of SNYPIC that systems need to change to become more 'user 
friend{y'for children. As this occurs, the need for individual advocacy will reduce. It 
will not, however, eliminate the need for individual advocacy altogether, which is why 
individual advocates are "!eeded .. . . Whilst the Departme_nt of Community Services 
funds advocacy services far people with disabilities there has been no provirion of 
Jundingfor a specialist advocacy service for chUdren and young people who are at risk 

-~::.. or are in care. 
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Further, Dr Judy Cashmore explained in her submission (Submission 45): 

children need independent advocary services that give them a voice, both individually and as 
a class, and that encourage a child-oriented approach. 

The submission from the Department of Ageing and Disability (Submission 58) also noted 
that an effective model of advocacy should include both an individual and systems 
function. Similarly, the Community Services Commission stated in its submission: 

there is a need for advocary to be provided in a range of forms for children including: 

• individual level advocary and support, or group/class advocary and systemic 
advocary; 

• under the auspu:e of statutory bodies or through non-government agencies and 
in legal and non-legal contexts; 

• peer support and education or selfadvocary; 
• advocary may be provided on a professional basis (e.g. lawyers, complaints 

advocates) orby unpaid volunteers (e.g. citizen advocates) (Submission 37). 

It should be stressed that these different forms of advocary are not mutually exclusive 
but complementary, and that a range of programs is required to ensure that· the needs 
and views of children are considered in a comprehensive wiry arid in a wide variery of 
forums. 

In her evidence to the Committee, Ms Helen L'Orange stated (Evidence 22 April, 1996) 
that advocacy models which are attached to government and are at the hub of decision 
making can, through their community component: 

empower the independent advocates and give them very good connections. 

The Committee understands that the model it has recommended above largely will be 
dealing with children and young people as a collective group. It recognises that there are, 
and will, be children who, because of vulnerabilities, including ~n inability to articulate 
their views, wishes and concerns, require advocates at an individual level. It notes that 
this is especially the case for children in the care and protection system. 

The Committee accepts the point made by SNYPIC that as systems change and there is 
a greater aclmowledgment of the rights of children at a systemic level, the need for 
individual advocacy will diminish. Nevertheless, it recognises that this will take time. 
Many children will, in the meantime, need someone to assist them in legal and grievance 
processes and in a range of forums that in some way require their participation. Matters 
before or with the Community Services Commission; the Children's Courts; the Police 
Service; the Office of the Ombudsman; th~ Department of School Education; the 
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Department of Housing; and the Department of Community Services, are some of the 
areas in which children may need an independent advocate. 

The Youth Justice Coalition has pointed to the need for an independent child advocacy 
service for children and young people in the State's care and protection system who the 
Committee has already identified as being one of the most vulnerable and silent groups 
within the community. The role of the service would be to undertake individual advocacy, 
community legal education and information, policy development and law reform work 
(Submission 34). 

A submission from Marrickville Legal Centre and the National Children's and Youth Law 
Centre has been presented to the Minister for Community Services to fund an 
independent advocacy centre. Support for that centre has been given by the State 
Network of Young People in Care and the Community Services Commission. 

In its submission to this Inquiry the Community Services Commission attached an extract 
from a letter to the Minister for Community Services regarding the establishment of an 
independent advocacy centre for children. The extract states that: 

in the work of the Commission to date we have identified a serious lack of advocary 
services for children. We agree with the submission that the needs of children and 
young people in terms of advocacy have traditionally been narrowly de.fined as relating 
to child welfare and juvenile justice matters before the Children's Courts and more 
recent'!J7 the Family Court. However, their advocacy needs extend to all areas of young 
people's lives that are regulated either directly or indirect'!J7 by the law. It is our view 
that many instances of 'systems abuse' of children result partly from children 
not having someone to stand by their side and support them as they move 
between different serv'i<:es such as community servu:es, education and juvenile 
justice. The multi-disciplinary servu:e . . . would play a significant role in · 
providing individual support for children across services. 

It is our experience ef such centres ... t:hat thf!Y are extremely cost effective and efficient, 
for example: 

• through specialisation, the centre can raise the profile of children's issues 
within the community in a positive way; 

• from a relative97 small recurrent funding base, they are often able to attract 
additional resources, eg federal funding, pro bono work from solicitors and 
barristers, other voluntary input; 

• the multidisciplinary approach provides a flexibility of service to children 
which is not general'!J7 available, i.e.:}awyers, social workers, peer advocates; 
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• thry become part of a strong communi"D7 network, and work close[y with other 
services, e.g. SNYPIC, to strengthen complementary roles and avoid 
duplication of work (emphasis added). 

Although the Committee generally supports the establishment of an independent advocacy 
service it is concerned about its location and therefore its accessibility to children and 
young people. Should it be located in Sydney, for instance, it is likely that many children 
from rural and remote areas would be denied access to the service. Further, a Sydney-city 
location could be problematic for those living in outer suburbs. 

8.4.1 Children's Advocacy Network 

The Committee believes that effective advocacy services for children and young people 
should be state-wide. It also considers that such services should be responsive to the 
particular needs of children and young people in each community. The Committee 
therefore recommends that a Children's Advocacy Network be established. The Network 
would operate as independent advocacy services for children and young people with 20 
workers to be initially employed and based in non-Government agencies, such as 
Community Legal Centres and child welfare agencies, throughout New South Wales. The 
Committee further recommends that the services be located in areas of disadvantage and 
where there is a high child and youth population. The 20 workers would not only provide 
independent advocacy to children and young people but also provide independent policy 
advice to Government. Consideration should also be given to teleconferencing to maximise 
accessibility by children and young people. 

The Committee considers that the advocacy services should meet, liaise and consult with 
each other on a regular basis. It therefore recommends that the Office of the Status of. 
Children and Young People be responsible for convening conferences among the services. 

The Committee envisages that the services would provide advocacy assistance in relation 
to a range of areas. Whilst legal advocacy (such as criminal and care work) may be a 
function of the services, it would not be limited to such work. The Committee recognises 
that the Legal Aid Commission's primary role in relation to chil9ren and young people is 
in the criminal, care and family law jurisdictions. The advocacy services which it is 
proposing would assist children and young people in other areas such as housing, 
education, health, social security and in lodging complaints with relevant bodies. They 
would also offer community education on children and youth issues and undertake any 
relevant policy work. 
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That: 

FUTURE DIRECTIONS 

• the Premier establish a Children's Advocacy Network throughout New 
South Wales; 

• the Children's Advocacy Network be based in non-government 
agencies throughout New South Wales in areas of disadvantage and 
where there is a high children and youth population; 

• initially there be 20 workers attached to the Children's Advocacy 
Network, augmented by teleconferencing facilities; 

• the Children's Advocacy Network be a source of independent policy 
advice to government; and 

• the Office of the Status of Children and Young People convene 
conferences among the workers of the Children's Advocacy Network. 

8.5 PEER ADVOCACY 

The Committee firmly supports the notion of children and young people advocating for 
and on behalf of each other. It considers that the State Network of Young People in Care 
is an excellent example of the success and importance of peer advocacy. 

The Committee has been informed of a type of peer advocacy being established in the 
United IGngdom. Known as the Article 12 Committee, and based on Article 12 of the 
United Nations Convention on the Rights of the Child, which concerns the obligation of 
State Parties to give effect to children's views and opinions, this advocacy group is made 
up of children and young people, up to the age of 18 years. Its aim is to meet and discuss 
relevant issues and provide advice to agencies and departme,;its on matters affecting 
children and young people. Although initially to begin in the United IGngdom the plan 
is for Article 12 Committees to be established throughout Europe. 

The Committee considers that, as a means of promoting peer advocacy for children in New 
South Wales, the Office of the Status of Children and Young People should establish an 
Article 12 Committee in New South Wales. 
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RECOMMENDATION 37 

That the Office of the Status of Children and Young People establish a 
Committee of Children and Young People for the purpose of promoting peer 
advocacy in New South Wales (based on Article 12 UN Convention on the 
Rights of the Child). 

8.6 CONCLUSION 

The Committee recognises that fundamental to effective advocacy for children is 
the proper functioning of government departments and their non-government 
partners which deliver services to children and young people. 

Government has an obligation to protect society's most vulnerable children - the 
abused, neglected and marginalised children whose needs and interests have for too 
long been ignored. In order to fulfil this obligation properly, the Government must 
ensure that there are adequate resources available to the departments and 
organisations which deliver services and programs to children. 

The Committee considers that full recognition of the rights of children and a 
commitment to uphold and protect these rights is the foundation on which 
advocacy systems for children can be built and which will secure a just society for 
all its members. 
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THE CONVENTION ON THE RIGHTS OF THE CHILD 

APPENDIX ONE 

THE CONVENTION ON THE RIGHTS OF THE CHILD 

PREAMBLE 

The States Parties to the present Convention, 

Considering that, in accordance with the principles proclaimed in the Charter of the United 
Nations, recognition of the inherent dignity and of the equal and inalienable rights of all members 
of the human family is the foundation of freedom, justice and peace in the world, 

Bearing in mind that the peoples of the United Nations have, in the Charter, reaffirmed their faith 
in fundamental human rights and in the dignity and worth of the human person, and have 
determined to promote social progress and better standards of life in larger freedom, 

Recognizing that the United Nations has, in the Universal Declaration of Human Rights and in 
the International Covenants on Human Rights, proclaimed and agreed that everyone is entitled 
to all the lights and freedoms set forth therein, without distinction of any kind, such as race, 
colour, sex, language, religion, political or other opinion, national or social origin, property, birth 
or other status, 

Recalling that, in the Universal Declaration of Human Rights, the United Nations has proclaimed 
that childhood is entitled to special care and assistance, 

Convinced that the family, as the fundamental group of society and the natural environment for 
the growth and well-being of all its members and particularly children, should be afforded the 
necessary protection and assistance so that it can fully assume its responsibilities within the . 
community, 

Recognizing that the child, for the full and harmonious development of his or her personality, 
should grow up in a family environment, in an atmosphere of happiness, love and understanding, 

Considering that the child should be fully prepared to live an individual life in society, and brought 
up in the spirit of the ideals proclaimed in the Charter of the United Nations, and in particular in 
the spirit of peace, dignity, tolerance, freedom, equality and solidarity, 

Bearing in mind that the need to extend particular care to the child has been stated in the Geneva 
Declaration on the Rights of the Child of 1924 and in the Declaration of the Rights of the Child 
adopted by the General Assembly on 20 November 1959 and reeognized in the Universal 
Declaration of Human Rights, in the International Covenant on Civil and Political Rights (in 
particular in articles 23 and 24), in the International Covenant on Economic, Social and Cultural 
Rights (in particular in article 10) and in the statutes and rel~vant instruments of specialized 
agencies and international organizations concerned with the welfare of children, 

Bearing in mind that, as indicated in the Declaration of the Rights of the Child, "the child, by 
reason of his physical and mental immaturity, needs special safeguards and care, including 
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appropriate legal protection, before as well as after birth", 

Recalling the provisions of the Declaration on Social and Legal Principles relating to the Protection 
and Welfare of Children, with Special Reference to Foster Placement and Adoption Nationally and 
Internationally; the United Nations Standard Minimum Rules for the Administration of Juvenile 
Justice (The Beijing Rules); and the Declaration on the Protection of Women and Children in 
Emergency and Armed Conflict, 

Recognizing that, in all countries in the world, there are children living in exceptionally difficult 
conditions, and that such children need special consideration, 

Taking due account of the importance of the traditions and cultural values of each people for the 
protection and harmonious development of the child, 

Recognizing the importance of international co-operation for improving the living conditions of 
children in every country, in particular in the developing countries, 

Have agreed as follows: 

PART I 

Article I 

For the purposes of the present Convention, a child means every human being below the age of 
eighteen years unless, under the law applicable to the child, majority is attained earlier. 

Article 2 

1. States Parties shall respect and ensure the rights set forth in the present Convention to 
each child within their jurisdiction without discrimination of any kind, irrespective of the • 
child's or his or her parent's or legal guardian's race, colour, sex, language, religion, 
political or other opinion, national, ethnic or social origin, property, disability, birth or 
other status. 

2. States Parties shall take all appropriate measures to ensure that the child is protected 
against all forms of discrimination or punishment on the basis of the status, activities, 
expressed opinions, or beliefs of the child's parents, legal guardian~, or family members. 

Article 3 

1. In all actions concerning children, whether undertaken by public or private social welfare 
institutions, courts of a law, administrative authorities or legislative bodies, the best 
interests of the child shall be primary consideration. 

2. States Parties undertake to ensure the child such protection and care as is necessary for his 
or her well-being, taking into account the rights and duties of his or her parents, legal 
guardians, or other individuals legally responsible for him or her, and, to this end, shall tal,e 
all appropriate legislative and administrative measures. 
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3. States Parties shall ensure that the institutions, services and facilities responsible for the 
car or protection of children shall conform with the standards established by competent 
authorities, particular in the areas of safety, health, in the number and suitability of their 
staff as well as competent supervision. 

Article 4 

States Parties shall undertake all appropriate legislative, administrative, and other measures, for 
the implementation of the rights recognized in the present Convention. With regard to economic, 

• social and cultural rights, States Parties shall undertake such measures to the maximum extent of 
their available resources and, where needed, within the framework of international co-operation. 

Article 5 

States Parties shall respect the responsibilities, rights and duties of parents, or, where applicable, 
the members of the extended family or community as provided for by local custom, legal guardians 
or other persons legally responsible for the child, to provide, in a manner consistent with the 
evolving capacities of the child, appropriate direction and guidance in the exercise by the child of 
the rights recognized in the present Convention. 

Article 6 

L States Parties recognize that every child has the inherent right to life. 

2. States Parties shall ensure to the maximum extent possible the survival and development 
of the child. 

Article 7 

1. The child shall be registered immediately after birth and shall have the right from birth to • 
a name, the right to acquire a nationality and, as far as possible, the right to know and be 
cared for by his or her parents. 

2. States Parties shall ensure the implementation of these rights in accordance with their 
national law and their obligations under the relevant international instruments in this field, 
in particular where the child would otherwise be stateless. 

Article 8 

1. States Parties undertake to respect the right of the child to preserve his or her identity, 
including nationality, name and family relations as recognized by law without unlawful 
interference. 

2. Where a child is illegally deprived of some or all of the elements of his or her identity, 
States Parties shall provide appropriate assistance and protection, with a view to speedily 
re-establishing his or her identity. 

Article 9 
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I . States Parties shall ensure that a child shall not be separated from his or her parents 
against their will, except when competent authorities subject to judicial review determine, 
in accordance with applicable law and procedures, that such separation is necessary for the 
best interests of the child. Such determination may be necessary in a particular case such 
as one involving abuse or neglect of the child by the parents, or one where the parents are 
living separately and a decision must be made as to the child's place of residence. 

2. In any proceedings pursuant to paragraph I of the present article, all interested parties shall 
be given an opportunity to participate in the proceedings and make their views known. 

3. States Parties shall respect the right of the child who is separated from one or both parents 
to maintain personal relations and direct contact with both parents on a regular basis, 
except if it is contrary to the child's best interests. 

4. Where such separation results from any action initiated by a State party, such as the 
detention, imprisonment, exile, deportation or death (including death arising from any 
cause while the person is in the custody of the State) of one or both parents or of the child, 
that States Party shall, upon request, provide the parents, the child or, if appropriate, 
another member of the family with the essential information concerning the whereabouts 
of the absent member(s) of the family unless the provision of the information would be 
detrimental to the well-being of the child. States Parties shall further ensure that the 
submission of such a request shall of itself entail no adverse consequences for the person( s) 
concerned. 

Article 10 

I. In accordance with the obligation of States Parties under article 9, paragraph I, 
applications by a child or his or her parents to enter or leave a State Party for the purpose 
of family reunification shall be dealt with by States Parties in a positive, humane and 
expeditious manner. States Parties shall further ensure that the submission of such a· 
request shall entail no adverse consequences for the applicants and for the members of 
their family. 

2. A child whose parents reside in different States shall have the right to maintain on a regular 
basis, save in exceptional circumstances, personal relations and direct contacts with both 
parents. Towards that end and in accordance with the obligation of States Parties under 
article 9, paragraph 2, States Parties shall respect the right of the child and his or her 
parents to leave any country, including their own, and to enter their own country. The 
right to leave any country shall be subject only to such restrictions as are prescribed by law 
and which are necessary to protect the national security, public order ( order public), public 
health or morals or the rights and freedoms of others and are consistent with the other 
rights recognized in the present Convention. 

Article 11 

I. States Parties shall take measures to combat the illicit transfer and non-return of children 
abroad. 
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2. To this end, States Parties shall promote the conclusion of bilateral or multilateral 
agreements or accession to existing agreements. 

Article 12 

I. States Parties shall assure to the child who is capable of forming his or her own views the 
right to express those views freely in all matters affecting the child, the views of the child 
being given due weight in accordance with the age and maturity of the child. 

2. For this purpose, the child shall in particular be provided the opportunity to be heard in 
any judicial and administrative proceedings affecting the child, either directly, or through 
a representative or an appropriate body, in a manner consistent with the procedural rules 
of national law. 

Article 13 
I 

'1. The child shall have the right to freedom of expression; this right shall include freedom to 
seek, receive and impart information and ideas of all kinds, regardless of frontiers, either 
orally, in writing or in print, in the form of art, or through any other media of the child's 
choice. 

2. The exercise of this right may be subject to certain restrictions, but these shall only be such 
as are provided by law and are necessary: 

(a) For respect of the rights or reputations of others; or 
(b) For the protection of national security or of public order (order public), or of public 

health or morals. 

Article 14 

I. States Parties shall respect the right of the child to freedom of thought, conscience and 
religion. 

2. States Parties shall respect the rights and duties of the parents and, when applicable, legal 
guardians, to provide direction to the child in the exercise of his or her right in a manner 
consistent with the evolving capacities of the child. 

3. Freedom to manifest one's religion or beliefs may be subject only to such limitations as are 
prescribed by law and are necessary to protect public safety, order, health or morals, or the 
fundamental rights and freedoms of others. 

Article 15 

1. States Parties recognize the rights of the child to freedom of association and to freedom of 
peaceful assembly. 

2. No restrictions may be placed on the exercise of these rights other than those imposed in 
conformity with the law and which are necessary in a democratic society in the interests 
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of national security or public safety, public order (ordre public), the protection of public 
health or morals or the protection of the rights and freedoms of others. 

Article 16 

1. No child shall be subjected to arbitrary or unlawful interference with his or her privacy, 
family, home or correspondence, nor to unlawful attacks on his or her honour and 
reputation. 

2. The child has the right to the protection of the law against such interference or attacks. 

Article 17 

States Parties recognize the important function performed by the mass media and shall ensure that 
the child has access to information and material from a diversity of national and international 
sources, especially those aimed at the promotion of his or her social, spiritual and moral well-being 
and physical and mental health. To this end, States Parties shall: 

(a) Encourage the mass media to disseminate information and material of social and cultural 
benefit to the child and in accordance with the spirit of article 29; 

(b) Encourage international cooperation in the production, exchange and dissemination of such 
information and material from a diversity of cultural, national and international sources; 

(c) Encourage the production and dissemination of children's books; 

( d) Encourage the mass media to have particular regard to the linguistic needs of the child who 
belongs to a minority group or who is indigenous; 

( e) Encourage the development of appropriate guidelines for the protection of the child from • 
information and material injurious to his or her well-being, bearing in mind the provisions 
of articles 13 and 18. 

Article 18 

1. States Parties shall use their best efforts to ensure recognition of the principle that both 
parents have common responsibilities for the upbringing and development of the child. 
Parents or, as the case may be, legal guardians, have the primary responsibility for the 
upbringing and development of the child. The best interests of the child will be their basic 
concern. 

2. For the purpose of guaranteeing and promoting the rights set forth in the present 
Convention, States Parties shall render appropriate assistance to parents and legal 
guardians in the performance of their child-rearing responsibilities and shall ensure the 
development of institutions, facilities and setvices for the care of children. 

3. States Parties shall take all appropriate measures to ensure that children of working parents 
have the right to benefit from child-care setvices and facilities for which they ae eligible. 
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Article 19 

1. States Parties shall take all appropriate legislative, administrative, social and educational 
measures to protect the child from all forms of physical or mental violence, injury or abuse, 
neglect or negligent treatment, maltreatment or exploitation, including sexual abuse, while 
in the care of parent(s), legal guardian(s) or any other person who has the care of the child. 

2. Such protective measures should, as appropriate, include effective procedures for the 
establishment of social programmes to provide necessary support for the child and for those 
who have the care of. the child, as well as for other forms of prevention and for 
identification, reporting, referral, investigation, treatment and follow-up of instances of 
child maltreatment described heretofore, and, as appropriate, for judicial involvement. 

Article 20 

1. A child temporarily or permanently deprived of his or her family environment, or in whose 
own best interests cannot be allowed to remain in that environment, shall be entitled to 
special protection and assistance provided by the State. 

2. States Parties shall in accordance with their national laws ensure alternative care for such 
a child. 

3. Such care could include, inter alia, foster placement, kafalah of Islamic law, adoption or if 
necessary placement in suitable institutions for the care of children. When considering 
solutions, due regard shall be paid to the desirability of continuity in a child's upbringing 
and to the child's ethnic, religious, cultural and linguistic background. 

Article 21 

States Parties which recognize and/or permit the system of adoption shall ensure that the best· 
interests of the child shall be the paramount consideration and they shall: 

(a) Ensure that the adoption of a child is authorized only by competent authorities who 
determine, in accordance with applicable law and procedures and on the basis of all 
pertinent and reliable information, that the adoption is permissible in view of the child's 
status concerning parents, relatives and legal guardians and that, if required, the persons 
concerned have given their informed consent to the adoption on the basis of such 
counselling as may be necessary; 

(b) Recognize that inter-countty adoption may be considered as an alternative means of child's 
care, if the child cannot be placed in a foster or an adoptive family or cannot in any 
suitable manner be cared for in the child's country of origin; 

( c) Ensure that the child concerned by inter-country adoption enjoys safeguards and standards 
equivalent to those existing in the case of national adoption; 

( d) Take all appropriate measures to ensure that, in inter-country adoption, the placement does 
not result in improper financial gain for those involved in it; 
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(e) Promote, where appropriate, the objectives of the present article by concluding bilateral or 
multilateral arrangements or agreements, and endeavour, within this framework, to ensure 
that the placement of the child in another country is carried out by competent authorities 
or organs. 

Article 22 

1. States Parties shall take appropriate measures to ensure that a child who is seeking refugee 
status or who is considered a refugee in accordance with applicable international or 
domestic law and procedures shall, whether unaccompanied or accompanied by his or her 
parents or by any other person, receive appropriate protection and humanitarian assistance 
in the enjoyment of applicable rights set forth in the present Convention and in other 
international human rights or humanitarian instruments to which the said States are 
Parties. 

2. For this purpose, States Parties shall provide, as they consider appropriate, cooperation in 
any efforts by the United Nations and other competent intergovernmental organizations 
or non-governmental organizations co-operating with the United Nations to protect and 
assist such a child and to trace the parents or other members of the family of any refugee 
child in order to obtain information necessary for reunification with his or her family. In 
cases where no parents or other members of the family can be found, the child shall be 
accorded the same protection as any other child permanently or temporarily deprived of 
his or her family environment for any reason, as set forth in the present Convention. 

Article 23 

1. States Parties recognize that a mentally or physically disabled child should enjoy a full and 
decent life, in conditions which ensure dignity, promote self-reliance, and facilitate the 
child's active participation in the community. 

2. States Parties recognize the right of the disabled child to special care and shall encourage 
and ensure the extension, subject to available resources, to the eligible child and those 
responsible for his or her care, of assistance for which application is made and which is 
appropriate to the child's condition and to the circumstances of the parents or others caring 
for the child. 

3. Recognizing the special needs of a disabled child, assistance extended in accordance with 
paragraph 2 of the present article shall be provided free of charge, whenever possible, 
taking into account the financial resources of the parents or others caring for the child, and 
shall be designed to ensure that the disabled child has effective access to and receives 
education, training, health care services, rehabilitation services, preparation for 
employment and recreation opportunities in a manner conducive to the child's achieving 
the fullest possible social integration and individual development, including his or her 
cultural and spiritual development. 

4. States Parties shall promote, in the spirit of international co-operation, the exchange of 
appropriate information in the field of preventive health care and of medical, psychological 
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and functional treatment of disabled children, including dissemination of and access to 
information concerning methods of rehabilitation, education and vocational services, with 
the aim of enabling States Parties to improve their capabilities and skills and to widen their 
experience in these areas. In this regard, particular account shall be taken of the needs of 
developing countries. 

Article 24 

1. States Parties recognize the right of the child to the enjoyment of the highest attainable 
standard of health and to facilities for the treatment of illness and rehabilitation of health. 
States Parties shall strive to ensure that no child is deprived of his or her right of access to 
such health care services. 

2. States Parties shall pursue full implementation of this right and, in particular, shall take 
appropriate measures: 

(a) To diminish infant and child mortality; 

(b) To ensure the provision of necessary medical assistance and health care to all children with 
emphasis on the development of primary health care; 

(c) To combat disease and malnutrition, including within the framework of primary health 
care, through, inter alia, the application of readily available technology and through the 
provision of adequate nutritious foods and clean drinking-water, taking into consideration 
the dangers and risks of environmental pollution; 

(d) To ensure appropriate pre-natal and post-natal health care for mothers; 

(e) To ensure that all segments of society, in particular parents and children, are informed, 
have access to education and are supported in the use of basic knowledge of child health • 
and nutrition, the advantages of breast-feeding, hygiene and environmental sanitation and 
the prevention of accidents; 

(f) To develop preventive health care, guidance for parents, and family planning education and 
services. 

3. States Parties shall take all effective and appropriate measures with a view to abolishing 
traditional practices prejudicial to the health of children. 

4. States Parties undertake to promote and encourage international co-operation with a view 
to achieving progressively the full realization of the right recognized in the present article. 
In this regard, particular account shall be taken of the needs of developing countries. 

Article 25 

States Parties recognize the right of a child who has been placed by the competent authorities for 
the purposes of care, protection, or treatment of his or her physical or mental health, to a periodic 
review of the treatment provided to the child and all other circumstances relevant to his or her 
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placement. 

Article 26 

1. States Parties shall recognize for every child the right to benefit from social security, 
including social insurance, and shall take the necessary measures to achieve the full 
realization of this right in accordance with their national law. 

2. The benefits should, where appropriate, be granted, taking into account the resources and 
the circumstances of the child and persons having responsibility for the maintenance of the 
child, as well as any other consideration relevant to an application for benefits made by or 
on behalf of the child. 

Article 27· 

1. States Parties recognize the right of every child to a standard of living adequate for the 
child's physical, mental, spiritual, moral and social development. 

2. The parent(s) or others responsible for the child have the primary responsibility to secure, 
within their abilities and financial capacities, the conditions of living necessary for the 
child's development. 

3. States Parties, in accordance with national conditions and within their means, shall take 
appropriate measures to assist parents and others responsible for the child to implement 
this right and shall in case of need provide material assistance and support programmes, 
particularly with regard to nutrition, clothing and housing. 

4. States Parties shall take all appropriate measures to secure the recovery of maintenance for 
the child from the parents or other persons having financial responsibility for the child, 
both within the State Party and from abroad. In particular, where the person having • 
financial responsibility for the child lives in a State different from that of the child, States 
Parties shall promote the accession to international agreements or the conclusion of such 
agreements, as well as the making of other appropriate arrangements. 

Article 28 

1. States Parties recognize the right of the child to education, and with a view to achieving 
this right progressively and on the basis of equal opportunity, they shall, in particular: 

(a) Make primary education compulsory and available free to all; 

(b) Encourage the development of different forms of secondary education, including general 
and vocational education, make them available and accessible to every child, and take 
appropriate measures such as the introduction of free education and offering financial 
assistance in case of need; 

( c) Make higher education accessible to all on the basis of capacity by every appropriate 
means; 
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( d) Make educational and vocational information and guidance available and accessible to all 
children; 

(e) Take measures to encourage regular attendance at schools and the reduction of drop-out 
rates. 

2. States Parties shall take all appropriate measures to ensure that school discipline is 
administered in a manner consistent with the child's human dignity and in conformity with 
the present Convention. 

3. States Parties shall promote and encourage international co-operation in matters relating 
to education, in particular with a view to contributing to the elimination of ignorance and 
illiteracy throughout the world and facilitating access to scientific and technical knowledge 
and modern teaching methods. In this regard, particular account shall be taken of the needs 
of developing countries. 

Article 29 

I. States Parties agree that the education of the child shall be directed to: 

(a) The development of the child's personality, talents and mental and physical abilities to 
their fullest potential; 

(b) The development of respect for human rights and fundamental freedoms, and for the 
principles enshrined in the Charter of the United Nations; 

( c) The development of respect for the child's parents, his or her own cultural identity, 
language and values, for the national values of the country in which the child is living, the 
country from which he or she may originate, and for civilizations different from his or her 
own; 

( d) The preparation of the child for responsible life in a free society, in the spirit of 
understanding, peace, tolerance, equality of sexes, and friendship among all peoples, ethnic, 
national and religious groups and persons of indigenous origin; 

( e) The development of respect for the natural environment. 

2. No part of the present article or article 28 shall be construed so as to interfere with the 
liberty of individuals and bodies to establish and direct educational institutions, subject 
always to the observance of the principles set forth in paragraph t of the present article and 
to the requirements that the education given in such institutions shall conform to such 
minimum standards as may be laid down by the State. 

Article 30 

In those States in which ethnic, religious or linguistic minorities or persons of indigenous origin 
exist, a child belonging to such a minority or who is indigenous shall not be denied the right, in 
community with other members of his or her group, to enjoy his or her own culture, to profess and 
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practise his or her own religion, or to use his or her own language. 

Article 31 

1. States Parties recognize the right of the child to rest and leisure, to engage in play and 
recreational activities appropriate to the age of the child and to participate freely in cultural 
life and the arts. 

2. States Parties shall respect and promote the right of the child to participate fully in cultural 
and artistic life and shall encourage the provision of appropriate and equal opportunities 
for cultural, artistic, recreational and leisure activity. 

Article 32 

1. States Parties recognize the right of the child to be protected from economic exploitation 
and from performing any work that is likely to be hazardous or to interfere with the child's 
education, or to be harmful to the child's health or physical, mental, spiritual, moral or 
social development. 

2. States Parties shall take legislative, administrative, social and educational measures to 
ensure the implementation of the present article. To this end, and having regard to the 
relevant provisions of other international instruments, States Parties shall in particular: 

(a) Provide for a minimum age or minimum ages for admissions to employment; 

(b) Provide for appropriate regulation of the hours and conditions of employment; 

(c) Provide for appropriate penalties or other sanctions to ensure the effective enforcement of 
the present article. 

Article 33 

States Parties shall take all appropriate measures, including legislative, administrative, social and 
educational measures, to protect children from the illicit use of narcotic drugs and psychotropic 
substances as defined in the relevant international treaties, and to prevent the use of children in 
the illicit production and trafficking of such substances. 

Article 34 

States Parties undertake to protect the child from all forms of sexual exploitation and sexual abuse. 
For these purposes, States Parties shall in particular take all appropriate national, bilateral and 
multilateral measures to prevent: 

(a) The inducement or coercion of a child to engage in any unlawful sexual activity; 

(b) The exploitative use of children in prostitution or other unlawful sexual practices; 

( c) The exploitative use of children in pornographic performances and materials. 
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Article 35 

States Parties shall take all appropriate national, bilateral and multilateral measures to prevent the 
abduction of, the sale of or traffic in children for any purpose or in any form. 

Article 36 

States Parties shall protect the child against all other forms of exploitation prejudicial to any 
aspects of the child's welfare. 

Article 37 

States Parties shall ensure that: 

(a) No child shall be subjected to torture or other cruel, inhuman or degrading treatment or 
punishment. Neither capital punishment nor life imprisonment without possibility of 
release shall be imposed for offences committed by persons below eighteen years of age; 

(b) No child shall be deprived of his or her liberty unlawfully or arbitrarily. The arrest, 
detention or imprisonment of a child shall be in conformity with the law and shall be used 
only as a measure of last resort and for the shortest appropriate period of time; 

( c) Evexy child deprived of liberty shall be treated with humanity and respect for the inherent 
dignity of the human person, and in a manner which takes into account the needs of 
persons of his or her age. In particular, evexy child deprived of liberty shall be separated 
from adults unless it is considered in the child's best interest not to do so and shall have 
the right to maintain contact with his or her family through correspondence and visits, save 
in exceptional circumstances; 

( d) Evexy child deprived of his or her liberty shall have the right to prompt access to legal and • 
other appropriate assistance, as well as the right to challenge the legality of the deprivation 
of his or her liberty before a court or other competent, independent and impartial 
authority, and to a prompt decision on any such action. 

Article 38 

I . States Parties undertake to respect and to ensure respect for rules of international 
humanitarian law applicable to them in armed conflicts which are relevant to the child. 

2. States Parties shall take all feasible measures to ensure that persons who have not attained 
the age of fifteen years do not take a direct part in hostilities. 

3. States Parties shall refrain from recruiting any person who has not attained the age of 
fifteen years into their armed forces. In recruiting among those persons who have attained 
the age of fifteen years but who have not attained the age of eighteen years, States Parties 
shall endeavour to give priority to those who are oldest. 

4. In accordance with their obligations under international humanitarian law to protect the 
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civilian population in armed conflicts, States Parties shall take all feasible measures to 
ensure protection and care of children who are affected by an armed conflict. 

Article 39 

States Parties shall take all appropriate measures to promote physical and psychological recovery 
and social reintegration of a child victim of: any form of neglect, exploitation, or abuse; torture or 
any other form of cruel, inhuman or degrading treatment or punishment; or armed conflicts. Such 
recovery and reintegration shall take place in an environment which fosters the health, self-respect 
and dignity of the child. 

Article40 

1. States Parties· recognize the right of every child alleged as, accused of, or recognized as 
having infringed the penal law to be treated in a manner consistent with the promotion of 
the child's sense, of dignity and worth, which reinforces the child's respect for the human 
rights and fundamental freedoms of others and which takes into account the child's age and 
the desirability of promoting the child's reintegration and the child's assuming a 
constructive role in society. 

2. To this end, and having regard to the relevant provisions of international instruments, 
States Parties shall, in particular, ensure that: 

(a) No child shall be alleged as, be accused of, or recognized as having infringed the penal law 
by reason of acts or omissions that were not prohibited by national or international law at 
the time they were committed; 

(b) Every child alleged as or accused of having infringed the penal law has at least the following 
guarantees: 
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(i) To be presumed innocent until proven guilty according to law; 

(ii) To be informed promptly and directly of the charges against him or her, and, if 
appropriate through his or her parents or legal guardian, and to have legal or other 
appropriate assistance in the preparation and presentation of his or her defence; 

(iii) To have the matter determined without delay by a competent, independent and 
impartial authority or judicial body in a fair hearing according to law, in the presence of 
legal or other appropriate assistance and, unless it is considered not to be in the best 
interest of the child, in particular, taking into account his or her age or situation, his or her 
parents or legal guardians; 

(iv) Not to be compelled to give testimony or to confess guilt; to examine or have examined 
adverse witnesses and to obtain the participation and examination of witnesses on his or 
her behalf under conditions of equality; 

(v) If considered to have infringed the penal law, to have this decision and any measures 
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imposed in consequence thereof reviewed by a higher competent, independent and 
impartial authority or judicial body according to law; 

(vi) To have the free assistance of an intetpreter if the child cannot understand or speak 
the language used; 

(vii) To have his or her privacy fully respected at all stages of the proceedings. 

3. States Parties shall seek to promote the establishment of laws, procedures, authorities and 
institutions specifically applicable to children alleged as, accused of, or recognized as having 
infringed the penal law, and in particular: 

(a) The establishment of a minimum age below which children shall be presumed not to have 
the capacity to infringe the penal law; 

(b) Whenever appropriate and desirable, measures for dealing with such children without 
resorting to judicial proceedings, providing that human rights and legal safeguards are fully 
respected. 

4. A variety of dispositions, such as care, guidance and supervision orders; counselling; 
probation; foster care; education and vocational training programmes and other alternatives 
to institutional care shall be available to ensure that children are dealt with in a manner 
appropriate to their well-being and proportionate both to their circumstances and the 
offence. 

Article 41 

Nothing in the present Convention shall affect any provisions which are more conducive to the 
realization of the rights of the child and which may be contained in: 

(a) The law of a State Party; or 

(b) International law in force for that State. 

PART II 

Article42 

States Parties undertake to make the principles and provisions of the Convention widely known, 
by appropriate and active means, to adults and children alike. 

Article 43 

1. For the putpose of examining the progress made by States Parties in achieving the 
realization of the obligations undertaken in the present Convention, there shall be 
established a Committee on the Rights of the Child, which shall carry out the functions 
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hereinafter provided. 

2. The Committee shall consist of ten experts of high moral standing and recognized 
competence in the field covered by this Convention. The members of the Committee shall 
be elected by States Parties from among their nationals and shall serve in their personal 
capacity, consideration being given to equitable geographical distribution, as well as to the 
principal legal systems. 

3. The members of the Committee shall be elected by secret ballot from a list of persons 
nominated by States Parties. Each State Party may nominate one person from among its 
own nationals. 

4. The initial election to the Committee shall be held no later than six months after the date 
of the entry into force of the present Convention and thereafter every second year. At least 
four months before the date of each election, the Secretary-General of the United Nations 
shall address a letter to States Parties inviting them to submit their nominations within two 
months. The Secretary-General shall subsequently prepare a list in alphabetical order of all 
persons thus nominated, indicating States Parties which have nominated them, and shall 
submit it to the States Parties to the present Convention. 

5. The elections shall be held at meetings of States Parties convened by the Secretary-General 
at United Nations Headquarters. At those meetings, for which two-thirds of States Parties 
shall constitute a quorum, the persons elected to the Committee shall be those who obtain 
the largest number of votes and an absolute majority of the votes of the representatives of 
States Parties present and voting. 

6. The members of the Committee shall be elected for a term of four years. They shall be 
eligible for re-election if renominated. The term of five of the members elected at the first 
election shall expire at the end of two years; immediately after the first election, the names 
of these five members shall be chosen by lot by the Chairman of the meeting. 

7. If a member of the Committee dies or resigns or declares that for any other cause he·or she 
can no longer perform the duties of the Committee, the State Party which nominated the 
member shall appoint another expert from among its nationals to serve for the remainder 
of the term, subject to the approval of the Committee. 

8. The Committee shall establish its own rules of procedure. 

9. The Committee shall elect its officers for a period of two years. 

10. The meetings of the Committee shall normally be held at the United Nations Headquarters 
or at any other convenient place as determined by the Committee. The Committee shall 
normally meet annually. The duration of the meetings of the Committee shall be 
determined, and reviewed, if necessary, by a meeting of the States Parties to the present 
Convention, subject to the approval of the General Assembly. 

11. . The Secretary-General of the United Nations shall provide the necessary staff and facilities 
for the effective performance of the functions of the Committee under the present 

230 



THE CONVENTION ON THE RIGHTS OF THE CHILD 

Convention. 

12. With the approval of the General Assembly, the members of the Committee established 
under the present Convention shall receive emoluments from United Nations resources on 
such terms and conditions as the Assembly may decide. 

Article44 

1. States Parties undertake to submit to the Committee, through the Secretary-General of the 
United Nations, reports on the measures they have adopted which give effect to the rights 
recognized herein and on the progress made on the enjoyment of those rights: 

(a) Within two years of the entry into force of the Convention for the State Party concerned; 

(b) Thereafter every five years. 

2. Reports made under the present article shall indicate factors and difficulties, if any, 
affecting the degree of fulfilment of the obligations under the present Convention. Reports 
shall also contain sufficient information to provide the Committee with a comprehensive 
understanding of the implementation of the Convention in the country concerned. 

3. A State Party which has submitted a comprehensive initial report to the Committee need 
not in its subsequent reports submitted in accordance with paragraph 1 (b) of the present 
article, repeat basic information previously provided. 

4. The Committee may request from States Parties further information relevant to the 
implementation of the Convention. 

5. The Committee shall submit to the General Assembly, through the Economic and Social 
Council, every two years, reports on its activities. 

6. States Parties shall make their reports widely available to the public in their own countries. 

Article 45 

In order to foster the effective implementation of the Convention and to encourage international 
co-operation in the field covered by the Convention: 

(a) The specialized agencies, the United Nations Children's Fund and other United Nations 
organs shall be entitled to be represented at the consideration of the implementation of 
such provisions of the present Convention as fall within the scope of their mandate. The 
Committee may invite the specialized agencies, the United Nations Children's Fund and 
other competent bodies as it may consider appropriate to provide expert advice on the 
implementation of the Convention in areas falling within the scope of their respective 
mandates. The Committee may invite the specialized agencies, the United Nations 
Children's Fund and other United Nations organs to submit reports on the implementation 
of the Convention in areas falling within the scope of their activities; 
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(b) The Committee shall transmit, as it may consider appropriate, to the specialized agencies, 
the United Nations Children's Fund and other competent bodies, any reports from States 
Parties that contain a request, or indicate a need, for technical advice or assistance along 
with the Committee's obseivations and suggestions, if any, on these requests or indications; 

( c) the Committee may recommend to the General Assembly to request the Secretary-General 
to undertake on its behalf studies on specific issues relating to the rights of the child; 

( d) the Committee may make suggestions and general recommendations based on information 
received pursuant to articles 44 and 45 of the present Convention. such suggestions and 
general recommendations shall be transmitted to any State Party concerned and reported 
to the General Assembly, together with comments, if any, from States Parties. 

PART III 

Article46 

The present Convention shall be open for signature by all States. 

Article 47 

The present Convention is subject to ratification. Instruments of ratification shall be deposited 
with the Secretary-General of the United Nations. 

Article 48 

The present Convention shall remain open for accession by any State. The instruments of 
accession shall be deposited with the Secretary-General of the United Nations. 

Article 49 

I. The present Convention shall enter into force on the thirtieth day following the date of 
deposit with the Secretary-General of the United Nations of the twentieth instrument of 
ratification or accession. 

2. For each State ratifying or acceding to the Convention after the deposit of the twentieth 
instrument of ratification or accession, the Convention shall enter into force on the 
thirtieth day after the deposit by such State of its instrument of ratification or accession. 

Article 50 

I. Any State Party may propose an amendment and file it with the Secretary-General of the 
United Nations. The Secretary-General shall thereupon communicate the proposed 
amendment to States Parties, with a request that they indicate whether they favour a 
conference of States Parties for the purpose of considerin-g and voting upon the proposals. 
In the event that, within four months from the date of such communication, at least one 
third of the States Parties favour such a conference, the Secretary-General shall convene 
the conference under the auspices of the United Nations. Any amendment adopted by a 
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majority of States Parties present and voting at the conference shall be submitted to the 
General Assembly for approval. 

2. An amendment adopted in accordance with paragraph (I) of the present article shall enter 
into force when it has been approved by the General Assembly of the United Nations and 
accepted by a two-thirds majority of States Parties. 

3. When an amendment enters into force, it shall be binding on those States Parties which 
have accepted it, other States Parties still being bound by the provisions of the present 
Convention and any earlier amendments which they have accepted. 

Article 51 

I. The Secretary-General of the United Nations shall receive and circulate to all States the 
text of reservations made by States at the time of ratification or accession. 

2. A reservation incompatible with the object and purpose of the present Convention shall not 
be permitted. 

3. Reservations may be withdrawn at any time by notification to that effect addressed to the 
Secretary-General of the United Nations, who shall then inform all States. Such 
notification shall take effect on the date on which it is received by the Secretary-General. 

Article 52 

A State Party may denounce the present Convention by written notification to the Secretary­
General of the United Nations. Denunciation becomes effective one year after the date of receipt 
of the notification by the Secretary-General. 

Article 53 

The Secretary-General of the United Nations is designated as the depositary of the present 
Convention. 

Article 54 

The original of the present Convention, of which the Arabic, Chinese, English, French, Russian and 
Spanish texts are equally authentic, shall be deposited with the Secretary-General of the United 
Nations. 

In witness thereof the undersigned plenipotentiaries, being duly authorized thereto by their 
respective Governments, have signed the present Convention. 

The instrument of ratification contained the following reservations and declarations: 
(a) The United Kingdom interprets the Convention as applicable only following a live birth. 

(b) The United Kingdom interprets the reference in the Convention to "parents" to mean only 
those persons who, as a matter of national law, are treated as parents. This includes cases 
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where the law regards a child as having only one parent, for example where a child has been 
adopted by one person only and in certain cases where a child is conceived other than as 
result of sexual intercourse by the woman who gives birth to it and she is treated as the 
only parent. 

( c) The United Kingdom reseives the right to apply such legislation, in so far as it relates to 
the entry into, stay in and departure from the United Kingdom to enter and remain in the 
United Kingdom, and to the acquisition and possession of citizenship, as it may deem 
necessaxy from time to time. 

( d) Employment legislation in the United Kingdom does not treat persons under 18, but under 
the school-leaving age as children, but as "young people". Accordingly the United 
Kingdom reseives the right to continue to apply Article 32 subject to such employment 
legislation. 

( e) Where at any time there is a lack of suitable accommodation or adequate facilities for a 
particular individual in any institution in which young offenders are detained, or where the 
mixing of adults and children is deemed to be mutually beneficial, the United IGngdom 
reseives the right not to apply Article 37(c) in so far as those provisions require children 
who are detained to be accommodated separately from adults. 

(f) In Scotland there are tribunals (known as "children's hearings") which consider the welfare 
of the child and deal with the majority of offences which a child is alleged to have 
committed. In some cases, mainly of a welfare nature, the child is temporarily deprived of 
its liberty for up to seven days prior to attending the hearing. The child and its family are, 
however, allowed access to lawyer during this period. Although the decisions of the 
hearings are subject to appeal to the courts, legal representation is not permitted at the 
proceedings of the children's hearings themselves. Children's hearings have proved over 
the years to be a very effective way of dealing with the problems of children in a less 
formal, non-adversarial manner. Accordingly, the United Kingdom, in respect of Article· 
37(d) reseives its right to continue the present operation of children's hearings. 
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